

Note: This Document is an indicative form of the Supplier Framework Agreement that each Bidder in the Antiretroviral Therapies (ARVs) Request for Proposal (RFP) will be required to enter into with the Global Fund in order to become a Panel Supplier.  

As stated in the Officer’s Certificate of Conformance and Acknowledgement in the ARVs RFP:  

If the organization is selected by the Global Fund as a panel supplier, it will be required to enter into a Framework Agreement with the Global Fund in order to supply ARVs per this RFP.  That Framework Agreement will be based on the Form of Framework Agreement included in the RFP documentation presented on the Global Fund’s website.  The organization agrees to enter into such an agreement, other than any exceptions to that document as presented in a marked/track changes version of the Form of Framework Agreement submitted by the organization as part of its bid submission, and agrees that any material modifications to the Form of Framework Agreement in that marked/track changes version may lead the Global Fund to decline to enter into an agreement with the organization.  

The final version of the Supplier Framework Agreement between any Panel Supplier and the Global Fund may differ from the terms contained herein.  Capitalized terms are as defined herein.
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Supplier Framework Agreement
in Relation to Antiretroviral Medicines

Parties: 
The Parties to this Agreement are: 
[bookmark: Start]1.	The Global Fund to Fight AIDS, Tuberculosis and Malaria, a foundation organized under the laws of Switzerland with its registered office at Chemin de Blandonnet 8, 1214 Vernier, Geneva, Switzerland (the Global Fund); and
2.	[●], with its registered office at [●] (the Supplier). 

Recitals:
(A) [bookmark: _Ref251163928][bookmark: _Ref243890208]The Global Fund is an international financing institution created to raise and disburse funds to support large-scale prevention, treatment, and care programs for HIV/AIDS, tuberculosis, and malaria; 
(B) [bookmark: _Ref248737839][bookmark: _Ref310851563]The Global Fund has established a pooled procurement mechanism whereby Principal Recipients may procure certain Health Products through a PSA selected by the Global Fund (the Pooled Procurement Mechanism) (this Pooled Procurement Mechanism is sometimes referred to as “Voluntary Pooled Procurement” or “VPP”);
(C) The selected PSA and the Global Fund have entered into an agreement that sets out the terms and condition on which the PSA acts as an agent on behalf of Principal Recipients in the procurement of Health Products through the Pooled Procurement Mechanism (the PSA Agreement);
(D) As part of the Global Fund’s sourcing strategy, the Global Fund has decided to enter into Framework Agreements with certain Suppliers of Health Products, including ARVs;  
(E) With respect to the procurement of ARVs, the Global Fund commenced a competitive tender process with eligible Suppliers of ARVs through the ARVs RFP (the ARVs Tender), and through that process, the Supplier was selected as an eligible Panel Supplier;  and 
(F) The Parties enter into this Agreement to set out, among other things, the terms and conditions on which (1) the Supplier will perform the role of a Panel Supplier, supplying ARVs to eligible buyers, including pursuant to the Pooled Procurement Mechanism; and (2) the Global Fund will agree to underwrite a committed volume of ARVs to be procured from the Supplier, primarily through those three Mechanisms. 

In consideration of the mutual promises and agreements contained herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:
[bookmark: _Ref259641547][bookmark: _Toc260000547][bookmark: _Toc389737923]Definitions and Interpretation
[bookmark: _Ref532912315]Definitions.  In this Agreement, the following words and expressions shall have the following meanings:
Additional Products has the meaning given in Section 4.8;
Affiliate means in relation to any person, any subsidiary undertaking or parent undertaking of that person and any subsidiary undertaking of any such parent undertaking, and any person acting on behalf of any such person (including an agent, sub-contractor or consultant) with regard to the performance of an obligation contained within this Agreement, in each case from time to time;
Agreement means this Supplier Framework Agreement;
Applicable Laws shall mean any federal, national, supranational, state and local laws, rules, regulations (including those of a professional body), ordinances, administrative statutes, codes, orders or requirements of any country or jurisdiction applicable to the Supplier, the Global Fund or an Affiliate of the Supplier or the Global Fund, as the context may require;
ARVs means antiretroviral medicines
ARVs RFP means the Request for Proposal TGF-14-040 for ARVs issued by the Global Fund;
ARVs Tender has the meaning given in the Recitals;
Authorized Officer has the meaning given in Section 18.10;
Books and Records has the meaning given in Section 9.2; 
Business Day means a day other than a Saturday or Sunday or public holiday in the United States of America and Switzerland on which banks are open in the City of New York, United States of America and Geneva, Switzerland for general commercial business;
Capacity means the Global Fund’s best estimate of the Supplier’s capacity to manufacture ARVs without the requirement to make any further investment as it is specified by the Supplier in its bid documents for the ARVs RFP, and as it is re-confirmed at the start of each quarter during this Agreement.  The Global Fund will base this estimate on dialog with the Supplier, and reserves the right to audit declared capacities either itself or through the services of a third party; 
Change of Control means if control of the Supplier is acquired (whether through a single transaction or a series of transactions), directly or indirectly, by another person or persons acting in concert which were not, prior to the acquisition, Affiliates of the Supplier;
Committed Delivery Date has the meaning given in Section 8.8; 
Committed Volume means the volume of ARVs that the Global Fund undertakes to underwrite financially, and for which the Supplier agrees to provide to PPM Committed Volume Buyers, during the period specified herein at the prices specified herein; 
Confidential Information means all information given to a Party (or any of its Representatives) by the other Party (or any of its Representatives), or otherwise acquired by such persons in the performance of or in relation to this Agreement, including any information regarding products, advertising, distribution, marketing, strategic plans, costs, productivity or technological advances (and, for the avoidance of doubt, such information includes written information and information transferred or obtained orally, visually, electronically or by any other means which is or can be reduced to writing); 
Confirmed Order has the meaning given in Section 6.1; 
Day means calendar day;
Default has the meaning given in Section 15.5;
Designated Delivery Point means the point of final delivery of the Supplier Products in the relevant country (as specified by the buyer in the relevant Purchase Order);
Dispute has the meaning given in Section 17.2;
Effective Date means the date of this Agreement, as set forth on the Cover Page;
ERP means an independent expert review panel, as constituted in accordance with the Global Fund Quality Assurance Policy;  
	EXW  means that the seller delivers when it places the goods at the disposal of the buyer at the seller’s premises or at another named place (as that term is used and interpreted in accordance with the Incoterms 2010 published by the International Chamber of Commerce);

First Point of Entry means the point of first delivery of the Supplier Products, as specified by the buyer in the relevant Purchase Order;
Force Majeure means an event beyond the control of the Global Fund or the Supplier, which by its nature could not have been foreseen by the Global Fund or the Supplier, or, if it could have been foreseen, was unavoidable, and includes, without limitation, acts of God, storms, floods, riots, fires, sabotage, civil commotion or civil unrest, interference by civil or military authorities, acts of war (declared or undeclared) or armed hostilities or other national or international calamity, one or more acts of terrorism or failure of energy sources, significant currency fluctuations, financial crises, and significantly increased financial or economic exposure howsoever arising;
Fully Discounted Price has the meaning given in Section 4.2; 
Global Fund Quality Assurance Officer means a representative or employee of the Global Fund nominated or designated to be the “Global Fund Quality Assurance Officer” for the purposes of this Agreement;
Global Fund Quality Assurance Policy means the Global Fund Quality Assurance Policy for Pharmaceutical Products as set out on the Global Fund website (www.theglobalfund.org) and amended from time to time; 
Governmental Authority means any (a) federal, supra‑national, national, state, provincial, municipal or local government (including any subdivision, court, administrative agency or commission or other authority thereof); (b) court, arbitral or other tribunal or governmental or quasi-governmental authority of any nature (including any governmental agency, political subdivision, stock exchange, instrumentality, branch, department, official, or entity); or (c) quasi‑governmental, private body or other organization exercising, or entitled to exercise, any administrative, executive, judicial, legislative, police, regulatory, or taxing authority or power of any nature pertaining to government;
Health Products means: (i) pharmaceutical products; (ii) durable and non-durable in vitro diagnostic products, microscopes and imaging equipment; (iii) mosquito nets; and (iv) consumable/single use health products (including condoms, insecticides, therapeutic nutritional support, general laboratory items and injection syringes), which are financed out of Global Fund grant funds or as may be otherwise defined in the Guide to the Global Fund Policies on Procurement and Supply Management of Health Products and set out at http://www.theglobalfund.org/en/procurement/;
Loss has the meaning given in Section 14.1;
Material Adverse Event has the meaning given in Section 9.1;
National Drug Regulatory Authority or NDRA means the official drug regulatory authority of a country;

NDRA Recognized Laboratories means quality control laboratories for pharmaceutical products selected by the NDRA of the relevant Host Country according to such NDRA’s standards to conduct its quality control testing for pharmaceutical products;

Non-Conforming Products means any Supplier Product that does not match either the commercial, technical, or quality specifications of either (i) this Agreement or (ii) any individual purchase order(s) pursuant to this Agreement;

Pack means a container of ARVs containing the equivalent of one month’s treatment for one person; 
Panel Supplier means a supplier of ARVs that has entered into a contract with the Global Fund to supply ARVs per the ARVs RFP; 

Parent means a person which, in relation to another person, holds a majority of the voting rights in the person; has the right to appoint or remove a majority of its board of directors (or equivalent); has the right to exercise a dominant influence over the person by virtue of provisions contained in the person’s memorandum or articles (or equivalent) or by virtue of a control contract; or controls alone, or pursuant to an agreement with others, a majority of the voting rights in the person, in each case, whether directly or indirectly through one or more subsidiaries; 
parent undertaking means an undertaking which, in relation to another undertaking: holds a majority of the voting rights in the undertaking; has the right to appoint or remove a majority of its board of directors (or equivalent); has the right to exercise a dominant influence over the undertaking by virtue of provisions contained in the undertaking’s memorandum or articles (or equivalent) or by virtue of a control contract; or controls alone, or pursuant to an agreement with others, a majority of the voting rights in the undertaking, in each case whether directly or indirectly through one or more subsidiary undertakings;
person or undertaking includes any individual, firm, company, body corporate (wherever incorporated),  joint venture, association, partnership, limited partnership, limited liability partnership, trust, government, state or agency of a state, works council or employee representative body (whether or not having separate legal personality) or any other similar entity in any jurisdiction;
Pooled Procurement Mechanism (PPM) has the meaning given in the Recitals;   
PPM Committed Volume Buyer means any Party which makes a purchase of Supplier Products pursuant to the terms of this Agreement and as a draw-down of the Committed Volume under this Agreement through the Pooled Procurement Mechanism.  As of the Effective Date, the PPM Committed Volume Buyer is the PSA; however, the Parties agree that the Global Fund may designate additional PPM Committed Volume Buyer(s) during the Term by written notice to the Supplier; 
PPM Committed Volume has the meaning given in Section 5.1; 
Pricing has the meaning given in Section 4.1; 
Principal Recipient means a person that is the principal recipient of a grant made by the Global Fund; 
Procurement Services Agent or PSA means a Procurement Services Agent selected by the Global Fund to act as an agent on behalf of Principal Recipients in the procurement of Health Products through the Pooled Procurement Mechanism.  As of the Effective Date, the PSA for ARVs pursuant to this Agreement is the Partnership for Supply Chain Management;
Product Formulation means an active pharmaceutical ingredient and its dosage strength,  (or combination of ingredients) and dosage form.  For the avoidance of doubt, there may be a number of different Supplier Products for each Product Formulation;
PSA Agreement has the meaning given in the Recitals; 
PSA Terms and Conditions means the Terms and Conditions of the Procurement Services Agent applicable for purchases of Supplier Products pursuant to this Agreement by the PSA, as set forth in Schedule F, as of the Effective Date, and as may be non-materially amended during the Term from time to time by the Global Fund via written notice to the Supplier; 
Representatives means, in relation to a person, its respective Affiliates and the directors, partners, officers and employees and any sub-contractors, agents, and consultants within the responsibility or control of that person and/or of its respective Affiliates.  For the purposes of clarification only, the Supplier may confirm in writing whether it considers that any specific sub-contractor, agent, or consultant of the Supplier qualifies as a Representative of the Supplier under this Agreement;  
Schedule means each schedule to this Agreement (as may be amended or restated in accordance with this Agreement);
Shelf Life means the period from the date of manufacture of the relevant Product to the expiry date (as specified by the manufacturer), during which full compliance of the Products with the manufacturer’s standards is guaranteed by the manufacturer;
Stringent Drug Regulatory Authority or SDRA means a “regulatory authority” as that term is defined in the Global Fund Quality Assurance Policy; 
Subsidiary means any person in relation to which another person is its Parent; 
subsidiary undertaking means any undertaking in relation to which another undertaking is its parent undertaking;
Suppliers collectively means suppliers and/or manufacturers of Health Products;
Supplier Code of Conduct means the Global Fund’s Code of Conduct for Suppliers, as amended from time to time and available on the Global Fund’s website at http://www.theglobalfund.org/en/library/documents/; 
Supplier Product means each ARV medicine presented in its finished dosage form that has undergone all stages of production, including packaging in its final container and labeling, as listed for the Supplier in Schedule A (as may be amended from time to time) and supplied by the Supplier in accordance with the terms of this Agreement; 
Supplier Purchase Order means a contract between a buyer (including the PSA) and the Supplier for the procurement and delivery of Supplier Products under this Agreement; 
Term has the meaning given in Section 15.1;
Volume Discounted Price has the meaning given in Section 4.2; 
WHO means the World Health Organization;
WHO or SDRA GMP Requirements means the current good manufacturing practices applied and certified by WHO, Geneva or by the applicable SDRA (as the case may be), which ensure that pharmaceutical products are consistently produced and controlled according to quality standards appropriate to their intended use;
WHO Prequalification Program means the program managed by WHO which prequalifies (a) medicines that are considered to be acceptable for procurement by the United Nations and specialized agencies; and (b) quality control laboratories for medicines; 
Year One means calendar year 2015; and 
Year Two means calendar year 2016.

[bookmark: _Ref6055806]Interpretation.  In this Agreement, unless the context otherwise requires:
headings do not affect the interpretation of this Agreement;
the singular shall include the plural and vice versa and references to one gender include all genders;
references to dollars, US dollars, USD or $ are references to the lawful currency from time to time of the United States of America; and
any phrase introduced by the terms including, include, in particular, or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.
Enactments.  Except as otherwise expressly provided in this Agreement, any express reference to an enactment (which includes any legislation in any jurisdiction) includes references to: 
[bookmark: _Ref48385798][bookmark: _Ref48385800]that enactment as amended, consolidated or re-enacted by or under any other enactment before or after the Effective Date; 
[bookmark: _Ref8648732]any enactment which that enactment re‑enacts (with or without modification); and 
any subordinate legislation (including regulations) made (before or after the Effective Date) under that enactment, as amended, consolidated, or re‑enacted as described in (a) or (b) above.
Schedules.  The Schedules comprise schedules to this Agreement and form part of this Agreement.
[bookmark: _Ref259639502]Inconsistencies.  Where there is any inconsistency between the definitions set out in this Section 1 and the definitions set out in any Section or any Schedule, then, for the purposes of construing such Section or Schedule, the definitions set out in such Section or Schedule shall prevail.
[bookmark: _Toc384650428][bookmark: _Toc384651200][bookmark: _Toc384651383][bookmark: _Toc384651475][bookmark: _Toc366656855][bookmark: _Toc366662856][bookmark: _Toc366662904][bookmark: _Toc366663786][bookmark: _Toc366663867][bookmark: _Toc366663910][bookmark: _Toc366685782][bookmark: _Toc384650430][bookmark: _Toc384651202][bookmark: _Toc384651385][bookmark: _Toc384651477][bookmark: _Toc384650432][bookmark: _Toc384651204][bookmark: _Toc384651387][bookmark: _Toc384651479][bookmark: _Toc384650433][bookmark: _Toc384651205][bookmark: _Toc384651388][bookmark: _Toc384651480][bookmark: _Toc384650434][bookmark: _Toc384651206][bookmark: _Toc384651389][bookmark: _Toc384651481][bookmark: _Toc384650435][bookmark: _Toc384651207][bookmark: _Toc384651390][bookmark: _Toc384651482][bookmark: _Toc384650436][bookmark: _Toc384651208][bookmark: _Toc384651391][bookmark: _Toc384651483][bookmark: _Toc384650437][bookmark: _Toc384651209][bookmark: _Toc384651392][bookmark: _Toc384651484][bookmark: _Toc384650438][bookmark: _Toc384651210][bookmark: _Toc384651393][bookmark: _Toc384651485][bookmark: _Toc384650439][bookmark: _Toc384651211][bookmark: _Toc384651394][bookmark: _Toc384651486][bookmark: _Toc384650440][bookmark: _Toc384651212][bookmark: _Toc384651395][bookmark: _Toc384651487][bookmark: _Toc384650441][bookmark: _Toc384651213][bookmark: _Toc384651396][bookmark: _Toc384651488][bookmark: _Toc384650442][bookmark: _Toc384651214][bookmark: _Toc384651397][bookmark: _Toc384651489][bookmark: _Toc384650443][bookmark: _Toc384651215][bookmark: _Toc384651398][bookmark: _Toc384651490][bookmark: _Toc384650444][bookmark: _Toc384651216][bookmark: _Toc384651399][bookmark: _Toc384651491][bookmark: _Toc384650445][bookmark: _Toc384651217][bookmark: _Toc384651400][bookmark: _Toc384651492][bookmark: _Toc384650446][bookmark: _Toc384651218][bookmark: _Toc384651401][bookmark: _Toc384651493][bookmark: _Toc384650447][bookmark: _Toc384651219][bookmark: _Toc384651402][bookmark: _Toc384651494][bookmark: _Toc384650448][bookmark: _Toc384651220][bookmark: _Toc384651403][bookmark: _Toc384651495][bookmark: _Toc384650449][bookmark: _Toc384651221][bookmark: _Toc384651404][bookmark: _Toc384651496][bookmark: _Toc384650451][bookmark: _Toc384651223][bookmark: _Toc384651406][bookmark: _Toc384651498][bookmark: _Toc384650452][bookmark: _Toc384651224][bookmark: _Toc384651407][bookmark: _Toc384651499][bookmark: _Toc384650453][bookmark: _Toc384651225][bookmark: _Toc384651408][bookmark: _Toc384651500][bookmark: _Toc384650454][bookmark: _Toc384651226][bookmark: _Toc384651409][bookmark: _Toc384651501][bookmark: _Toc384650456][bookmark: _Toc384651228][bookmark: _Toc384651411][bookmark: _Toc384651503][bookmark: _Toc384650457][bookmark: _Toc384651229][bookmark: _Toc384651412][bookmark: _Toc384651504][bookmark: _Toc384650460][bookmark: _Toc384651232][bookmark: _Toc384651415][bookmark: _Toc384651507][bookmark: _Toc384650461][bookmark: _Toc384651233][bookmark: _Toc384651416][bookmark: _Toc384651508][bookmark: _Toc384650466][bookmark: _Toc384651238][bookmark: _Toc384651421][bookmark: _Toc384651513][bookmark: _Toc384650467][bookmark: _Toc384651239][bookmark: _Toc384651422][bookmark: _Toc384651514][bookmark: _Toc384650468][bookmark: _Toc384651240][bookmark: _Toc384651423][bookmark: _Toc384651515][bookmark: _Toc384650469][bookmark: _Toc384651241][bookmark: _Toc384651424][bookmark: _Toc384651516][bookmark: _Toc384650470][bookmark: _Toc384651242][bookmark: _Toc384651425][bookmark: _Toc384651517][bookmark: _Toc384650472][bookmark: _Toc384651244][bookmark: _Toc384651427][bookmark: _Toc384651519][bookmark: _Toc384650473][bookmark: _Toc384651245][bookmark: _Toc384651428][bookmark: _Toc384651520][bookmark: _Toc384650477][bookmark: _Toc384651249][bookmark: _Toc384651432][bookmark: _Toc384651524][bookmark: _Toc384650478][bookmark: _Toc384651250][bookmark: _Toc384651433][bookmark: _Toc384651525][bookmark: _Toc384650480][bookmark: _Toc384651252][bookmark: _Toc384651435][bookmark: _Toc384651527][bookmark: _Toc384650483][bookmark: _Toc384651255][bookmark: _Toc384651438][bookmark: _Toc384651530][bookmark: _Toc384650484][bookmark: _Toc384651256][bookmark: _Toc384651439][bookmark: _Toc384651531][bookmark: _Toc384650485][bookmark: _Toc384651257][bookmark: _Toc384651440][bookmark: _Toc384651532][bookmark: _Toc384650486][bookmark: _Toc384651258][bookmark: _Toc384651441][bookmark: _Toc384651533][bookmark: _Toc384650487][bookmark: _Toc384651259][bookmark: _Toc384651442][bookmark: _Toc384651534][bookmark: _Toc384650489][bookmark: _Toc384651261][bookmark: _Toc384651444][bookmark: _Toc384651536][bookmark: _Toc384650490][bookmark: _Toc384651262][bookmark: _Toc384651445][bookmark: _Toc384651537][bookmark: _Toc384650491][bookmark: _Toc384651263][bookmark: _Toc384651446][bookmark: _Toc384651538][bookmark: _Toc384650492][bookmark: _Toc384651264][bookmark: _Toc384651447][bookmark: _Toc384651539][bookmark: _Toc384650493][bookmark: _Toc384651265][bookmark: _Toc384651448][bookmark: _Toc384651540][bookmark: _Toc384650494][bookmark: _Toc384651266][bookmark: _Toc384651449][bookmark: _Toc384651541][bookmark: _Toc260000548][bookmark: _Toc389737924]Agreement Scope and Structure
Generally.  The scope of this Agreement, which has been prepared to accommodate Panel Suppliers selected as a result of the ARVs RFP and tender process, includes the procurement of Supplier Products with Global Fund financing via the PPM. 
[bookmark: _Toc260000549][bookmark: _Ref385220174][bookmark: _Toc389737925][bookmark: _Toc50465980][bookmark: _Toc54445795][bookmark: _Toc54446115][bookmark: _Toc54511559][bookmark: _Toc123619228][bookmark: _Toc121631853][bookmark: _Ref230686826][bookmark: _Ref230687186][bookmark: _Ref236023226][bookmark: _Ref244005195]Requirements for Supplier Products 
Product Requirements.  The Supplier shall only supply Supplier Products under this Agreement that meet the following criteria; the Supplier represents and warrants that all Supplier Products supplied under this Agreement meet these criteria; and the Global Fund will only authorize the PPM Committed Volume Buyer(s) to procure Supplier Products (for Supplier Products procured through the PPM) that meet the following criteria: 
The Supplier Products are in compliance with the quality standards established as articulated in the Guide to the Global Fund Policies on Procurement and Supply Management of Health Products and that are consistent with the applicable Global Fund Quality Assurance Policies (http://www.theglobalfund.org/en/procurement/quality/),  and, for any Supplier Product that is eligible as a result of being permitted for use based on the advice of the ERP, the Supplier understands that upon expiry of the relevant ERP-advised period of permitted use, the Supplier Product will no longer be eligible for procurement under this Agreement; and  
Quality Standards.  
The quality of all Supplier Products supplied under this Agreement shall conform in all respects to the requirements of the relevant Supplier Purchase Order, including all required warranties, representations, and undertakings.  
The Supplier shall, and shall procure any third party manufacturer to, comply with the quality requirements and standards set out in the Global Fund Quality Assurance Policy, the requirements of the relevant NDRA, and any Applicable Laws with respect to the manufacture and transport of the Supplier Product.
In the case of Supplier Products that are pre-qualified by WHO or approved by a Stringent Drug Regulatory Authority, the Supplier shall ensure that all Supplier Products supplied under this Agreement comply with the requirements of the WHO Prequalification Program or of the relevant SDRA (as the case may be), including, WHO or SDRA GMP Requirements (as the case may be) and requirements relating to quality, safety, and efficacy of the relevant Supplier Product.
In the case of Supplier Products that have been permitted for use based on the advice of the ERP, the Supplier shall ensure that all Supplier Products supplied under this Agreement comply with the requirements of the manufacturer’s standards as provided to the ERP, including, WHO or SDRA GMP Requirements (as the case may be) and requirements relating to quality, safety, and efficacy of the relevant Supplier Product. 
[bookmark: _Ref385219957]Monitoring and Enforcement of Product Requirements and Quality Standards.  With respect to Supplier Products procured through the PPM, unless the Global Fund instructs the Supplier otherwise, the PSA shall be responsible for monitoring and enforcing the Supplier’s compliance with the requirements of this Section 3.3 per the established procedures of the PPM, and the Supplier will cooperate with such monitoring and enforcing activities. 
[bookmark: _Toc389737926]Pricing of Supplier Products 
[bookmark: _Ref385219448]Pricing.  The pricing and discounts for the Supplier Products is set forth in Schedule B (the Pricing).  Any changes to the Pricing during the Term must be effected through an amendment to Schedule B. 
[bookmark: _Ref385219183]Types of Pricing and Pricing Mechanism.  The Pricing, as reflected in Schedule B, provides for the following prices:  
An Initial Price, which is the base price offered by the Supplier per Supplier Product without reference to the Committed Volume and without any volume or additional discounts;
A Volume Discounted Price, which is the price per Supplier Product purchased pursuant to the Committed Volume; and 
A Fully Discounted Price, which is the Volume Discounted Price plus any additional price discounts applied upon satisfaction of certain terms and conditions, as such discounts, terms, and conditions are specified in Schedule B.  
Persons Eligible for Pricing.  The Supplier shall sell Supplier Products to the persons specified below at the prices set forth below (as such prices are specified for the Supplier in Schedule B), as follows: 
Initial Price:  The Panel Supplier will sell Supplier Products at the Initial Price to the following persons: 
All Global Fund Principal Recipients procuring Supplier Products for a particular transaction through a means other than the PPM (including with funds other than Global Fund grant funds); and 
The other person(s), if any, agreed to by the Global Fund and the Supplier, up to the quantity agreed to by the Global Fund and the Supplier, as such information is set forth on Schedule E.
Volume Discounted Price: The Panel Supplier will sell Supplier Products at the Volume Discounted Price to the following persons: 
PPM Committed Volume Buyer(s), to an aggregate amount of the PPM Committed Volume (as specified in Schedule C); and
The other person(s), if any, agreed to by the Global Fund and the Supplier, up to the quantity agreed to by the Global Fund and the supplier, as such information is set forth on Schedule E.
Fully Discounted Price:  The Panel Supplier will sell Supplier Products at the Fully Discounted Price to PPM Committed Volume Buyers upon applicability of the Fully Discounted Price, as specified in Schedule B. 
Revisions to Pricing during Term.  The Pricing may be amended by the Parties through an amendment to Schedule B, which will apply to all future orders or as the Global Fund determines (and, as required, amendment to other Schedules and Sections of this Agreement), including as a result of one or a combination of the following events: 
An increase in the Committed Volume, resulting in additional volume-based price discounts; 
As a result of implementation of the pricing adjustment mechanism (if applicable) as defined in Section 4.7;
Full or partial implementation of the additional discounts comprising the Fully Discounted Price, if and when the criteria to determine such discounts are fulfilled during the Term; or
The Global Fund’s annual contract review of this Agreement, as described in Section 8.
Pricing Requirements: Most Favored Nation.  The Supplier shall offer the Pricing as follows: 
All of the benefits and terms granted by the Supplier with respect to the Pricing (for any of the Initial Price, the Volume Discounted Price and/or the Fully Discounted Price) are at least as favorable as the benefits and terms granted by the Supplier to any current buyer of Supplier Products on terms equivalent to those supplied under this Agreement (e.g., with respect to the Initial Price, without taking into consideration any volume discounts); 
Should the Supplier enter into any subsequent agreement with any other person during the Term that provides for the supply of Supplier Products on terms equivalent to the Pricing (for any of the Initial Price, the Volume Discounted Price and/or the Fully Discounted Price) at benefits or terms more favorable than the Pricing, this Agreement shall be deemed to be modified to provide those more favorable benefits or terms; and 
The Supplier shall notify the Global Fund promptly of the existence of any such more favorable pricing with other buyers as described in Section 4.5.ii, and the Global Fund shall have the right to receive those more favorable benefits and terms immediately, which shall be evidenced by an amendment to this Agreement as necessary. 
Technical Aspects of Pricing.  The following terms and conditions will apply to all pricing arrangements and purchases of Supplier Products under this Agreement: 
The standard Incoterms 2o1o quoted for the PPM shall be EXW, unless otherwise provided in accordance with the PSA Terms and Conditions.  
All financial values relating to this Agreement shall be denominated in United States Dollars; and 
The Global Fund reserves the right to amend the payment terms to the Supplier for purchases of Supplier Products, by written notice to the Supplier.
Price Adjustment Mechanism:  [If applicable-. Details of any price adjustment mechanism will be included here following the receipt and evaluation of proposals submitted.]
[bookmark: _Ref385421137]Pricing for Additional Supplier Products.  
Additional Quantity of Supplier Products:  Should the Global Fund elect to add additional quantities of Supplier Products to the Committed Volume during the Term, the Parties agree that such additional volumes will be priced at the Volume Discounted Price, or the Fully Discounted Price, if applicable, per the terms of Schedule B; however, any increase in discount triggered by the additional volumes will only apply to that additional volume, and not the entire period’s Committed Volume.
Additional Types of ARVs:  If the Global Fund requests the Supplier to provide under this Agreement other ARVs  for which there is no Initial Price at that the time of such request (Additional Products), the Parties acknowledge and agree that: 
The proposed pricing of those Additional Products will be based on the Pricing, and  established on an open book basis and as agreed to between the Parties; 
The Global Fund may act on its sole discretion in deciding whether to agree to the proposed pricing for such Additional Products; and 
If the Parties are unable to agree on pricing for those Additional Products, the Global Fund reserves the right to enter into an agreement with another person for supply of those Additional Products.
Revisions to Supplier Products during the Term.  Any changes to the Supplier Products during the Term must be effected through an amendment to Schedule A.  The Parties acknowledge that additional Supplier Products may be added to Schedule A during the Term through such an amendment.  
Similar Volume Commitment-Based Arrangements with Other Persons.  The Supplier agrees to use commercially reasonable efforts to enter into framework agreements on terms similar to those in this Agreement with other donor-funded organizations, including those referred to the Supplier by the Global Fund; and, subject to prior approval of both Parties, the Parties agree that the utilization of the terms and provisions of this Agreement in such arrangements with other persons shall not constitute a violation of this Agreement, including any confidentiality obligation contained herein.
[bookmark: _Ref385220613][bookmark: _Toc389737927]Committed Volume
[bookmark: _Ref389668582]Committed Volume Amount, Supply, and Invoicing.  
The amount of Committed Volume for the Supplier is set forth in Schedule C.  If the Committed Volume stated in Schedule C covers a period of time that is less than the Term, then the Committed Volume shall only apply for the duration stated in Schedule C rather than the entire Term.  The Global Fund has no obligation with respect to any amount of Supplier Products in excess of the Committed Volume. 
The Supplier shall supply Supplier Products in the amount specified in Schedule C during the period specified therein. 
The Supplier shall not invoice the Committed Volume in advance of the period contained in Schedule C without the prior approval of the Global Fund.  If the Supplier elects to manufacture Supplier Products in advance of specific Supplier Purchase Orders, then it does so at its own risk.
The Committed Volume is composed of the quantity that will be procured through the Pooled Procurement Mechanism (the PPM Committed Volume), which shall, absent any contrary instruction from the Global Fund to the Supplier, be procured by the PSA.
[bookmark: _Ref385234360]Amendments to the Committed Volume.  The Global Fund reserves the right to alter or remove all or a portion of the Committed Volume for any of the following reasons, as determined by the Global Fund, in its sole discretion, and communicated to the Supplier by the Global Fund: 
The Supplier’s inability to deliver against agreed lead times for any reason, including a Force Majeure event, or the lapse or non-existence of any necessary regulatory approval or certification;
Non-compliance with the regulatory standards of the WHO pre-Qualification Program or the relevant SDRA (as the case may be) or a National Regulatory Body for a country to which the products are supplied.
A change in the WHO recommended treatment regimes whose enactment will materially impact the demand profile for supplied products within the commitment period. 
The Supplier’s failure to meet agreed key performance standards, as defined in Section 8;
Poor quality of the Supplier Products, per the standards articulated in Section 3; 
On recommendation from the Global Fund’s Office of the Inspector General (OIG), or as a result of a decision of the Global Fund’s Sanctions Panel that the Supplier is prohibited from supplying goods or services for Global Fund programs; 
On the occurrence of any unforeseen event, including a Force Majeure event, which the Global Fund determines establishes a tangible risk that the supply or price continuity cannot be maintained; or 
The Supplier’s uncured material breach(es) of this Agreement, or violation of the Supplier Code of Conduct.  
The Supplier agrees to accept such alteration or amendment of the Committed Volume, as determined by the Global Fund, and to enter into all modifications to this Agreement necessary to operationalize it, including modifications to Schedule C.
[bookmark: _Ref385219896]Modalities for Determining Year One Committed Volumes.  The following process was employed to determine the Committed Volume for the first period under the Agreement  (Year One), as set forth on Schedule C:  
Following the tender evaluation process, the Global Fund allocated volumes to each of the selected Suppliers, including the Committed Volume.  This allocation was based on the following factors: 
Evaluated scores from the ARVs Tender; 
 Ensuring Continuity of Supply of High Risk Products and mitigation of upstream supply chain risk; and
Available Capacity.
 The Global Fund intends to utilize these same modalities in determining any revisions to the Year One Committed Volume and the Committed Volume for future periods.
[bookmark: _Ref385219908]Expected Modalities for Determining Year Two Committed Volume.
Principles: The Parties agree to act in good faith to negotiate the Committed Volume in the second period of this Agreement (Year Two).  However, the Global Fund is under no obligation to allocate any particular Committed Volume to the Supplier for Year Two, and the Supplier is not obligated to accept any offer of Year Two Committed Volume that it considers commercially unacceptable.  If the Supplier rejects a Year Two Committed Volume offer from the Global Fund, the Parties acknowledge and agree that the Global Fund may allocate that volume at its discretion, including to other Panel Suppliers.
Timing:  The Global Fund expects to determine the Year Two Committed Volume offers for each Panel Supplier in quarter three of calendar year 2015. 
Modalities for Determining Year Two Committed Volume: The Global Fund will determine the particular process for making offers of Committed Volume to each Panel Supplier for Year Two.  Such process is expected to be similar to that used for the Committed Volume for Year One as stated in this Section 5.3 of this Agreement, with the following differences: 
Only existing Panel Suppliers will be eligible to participate, and no new tender will be issued;
Any additional discount that has been implemented as a result of changes to the terms and conditions of this Agreement  will be added to the Volume Discounted Price;
Quality and performance scores pertaining to the performance of the Panel Suppliers to date will be updated and inputted in the evaluation process; and
The Global Fund may exercise its right to rollover outstanding Year One PPM Volume Commitments to Year Two, in accordance with Section 6 of this Agreement.
Notwithstanding the foregoing, the Global Fund may alter, amend or revise the process for determining the Year Two Committed Volume offers that it makes to any Panel Supplier(s) at its sole and complete discretion.
Contracting: The Year Two Committed Volume (and any future Committed Volumes, should the Agreement be renewed) shall be formally implemented and operationalized through an amendment of this Agreement, including Schedule C.
Additional Allocations of Committed Volume during the Term.  During a Committed Volume period, if the Global Fund identifies additional volumes that can be allocated to Panel Suppliers, the Global Fund may offer such increased allocations to Panel Suppliers at its sole discretion, and the Supplier agrees to implement any increase offered to it by the Global Fund, provided that it is commercially feasible.  In making such an allocation decision, the Global Fund expects to apply the allocation modalities described in this Section 5.3 of this Agreement.  Any allocation shall be effected through an amendment of this Agreement, including Schedule C.
The Global Fund’s Role with Respect to the Committed Volume.  Nothing in this Agreement shall be deemed to imply that the Global Fund owns, or bears the risk of ownership of, any inventory of Supplier Products.
[bookmark: _Ref385220133][bookmark: _Toc389737928]PPM Committed Volume: Specific Terms and Conditions
[bookmark: _Ref385219104]PPM Committed Volume Arrangements and Draw-Downs.  
Generally:   Unless the Global Fund provides notice to the Supplier that another PPM Committed Volume Buyer will be acting in a particular transaction, the PSA, acting as an agent on behalf of Global Fund Principal Recipients, will purchase Supplier Products, through the Pooled Procurement Mechanism, and pursuant to this Agreement and the PSA Agreement, as the PPM Committed Volume Buyer.
PSA as PPM Committed Volume Buyer:  When the PSA is acting in such a role as the PPM Committed Volume Buyer, the transaction arrangements will be as follows: 
For each purchase transaction, the PSA will first submit a request to the Supplier for Supplier Products per the terms of this Agreement and the PSA Agreement, and with reference to both agreements;
The Supplier will respond to the PSA’s request by (i) notifying the PSA if the Supplier is of the view that the request is not consistent with the terms of this Agreement, with copy to the Global Fund; or (ii) issuing a Supplier Purchase Order to the PSA (constituting a contractual offer) that is consistent with the terms of the PSA’s request; 
Upon receipt, the PSA will evaluate such Supplier Purchase Order, and will (i) inform the Global Fund if the PSA is of the view that the Supplier Purchase Order is not consistent with the terms of this Agreement, the PSA Agreement or the PSA’s request; or (ii) send a written acceptance of the Supplier Purchase Order to the Supplier, thereby establishing a legal agreement between the PSA and the Supplier for that purchase transaction (a Confirmed Order), with product, payment, and delivery modalities specified therein;
Absent instruction to the contrary from the Global Fund, each Confirmed Order will include, and will be pursuant to, the PSA Terms and Conditions applicable at the time of the transaction, as set forth in Schedule F; and  
Each Confirmed Order will reduce the outstanding amount of the Committed Volume, if any, at the time the Confirmed Order is established, to the extent of the amount of the Confirmed Order or the outstanding amount of the Committed Volume at that time, whichever is greater. 
Other Person as PPM Committed Volume Buyer:  When a person other than the PSA is acting as PPM Committed Volume Buyer, the transaction arrangements will be substantially similar to those set forth in Section 6.1.ii, and will be agreed to by the Parties in advance. 
[bookmark: _Ref385220345]The Global Fund’s Roles and Responsibilities with Respect to the PPM Committed Volume.  
The PPM Committed Volume is underwritten by the Global Fund pursuant to the terms of this Agreement.  
If at the end of the applicable Committed Volume period as set forth in Schedule C, Confirmed Orders have not been established for an amount of Supplier Products at least equal to the PPM Committed Volume applicable during that period, the Global Fund will cause the purchase of a quantity of Supplier Products from the Supplier:
In the amount of (A) the PPM Committed Volume for that period, less (B) the amount of Confirmed Orders for that period; 
At the price then applicable for such quantity of Committed Volume (whether the Volume Discounted Price or the Fully Discounted Price); 
through a means of the Global Fund’s determination (including, if it elects, through the PPM (via the PSA or another entity) or another mechanism.
The Global Fund will provide instructions to the Supplier on the specifications and delivery measures for those Supplier Products purchased pursuant to this Section 6.2, with such delivery expected to be scheduled in the first quarter of the period following the conclusion of the Committed Volume period, and the Supplier agrees to comply with those instructions, to the extent commercially feasible, and inform the Global Fund when it cannot so comply.
The Supplier’s Roles and Responsibilities with Respect to the PPM Committed Volume.  As the Supplier’s delivery of a Supplier Purchase Order is a necessary step in each Confirmed Order, and the Global Fund’s obligation with respect to the Committed Volume is measured by amount of Confirmed Orders, the Supplier shall not reject or refuse any PPM Committed Volume Buyer’s request for, or acceptance of, a Supplier Purchase Order that conforms to the terms of this Agreement, and if it does, the Global Fund shall deduct that amount from the PPM Committed Volume and reallocate that amount at its discretion. 
Rollover of Outstanding PPM Committed Volume.  Notwithstanding any contrary provision in Sections 5 and 6 of this Agreement, if at the end of the applicable Committed Volume period as set forth in Schedule C, Confirmed Orders have not been established for an amount of Supplier Products at least equal to the PPM Committed Volume applicable during that period, the Global Fund shall have the right to rollover any outstanding amount of such PPM Committed Volume to the succeeding period, so that the PPM Committed Volume for the current period is reduced accordingly, while the PPM Committed Volume for the succeeding period is increased proportionately.
[bookmark: _Ref385220143][bookmark: _Toc389737929]Pooled Procurement Mechanism: Order Process
PSA as Purchaser.  Absent instruction to the contrary from the Global Fund to the Supplier, purchases of Supplier Product pursuant to, and counted as a reduction of, the PPM Committed Volume will be made by the PSA, as agent of, and on behalf of, the relevant Global Fund Principal Recipient, as one of the eligible PPM Committed Volume Buyers, pursuant to the Pooled Procurement Mechanism, the terms of this Agreement and the PSA Agreement.  
Mandatory PSA Terms and Conditions.  All purchases of Supplier Products by the PSA from the Supplier pursuant to this Agreement shall be pursuant to the PSA Terms and Conditions, and all purchases of Supplier Products by other PPM Committed Volume Buyers shall be on terms similar to the PSA Terms and Conditions, unless otherwise agreed between the PPM Committed Volume Buyer(s) and the Supplier.  Absent instruction to the contrary from the Global Fund to the Supplier for any particular purchase transaction, the Supplier shall only sell Supplier Products to the PSA pursuant to this Agreement and the PSA Terms and Conditions. 
Summary of Operational Arrangements.  This following section summarizes the respective roles of the Global Fund, the PSA, the Supplier, and the relevant Principal Recipient(s) under this Pooled Procurement Mechanism / PPM Committed Volume arrangement.  This summary is provided for information only, and is a description of the arrangements in place as of the Effective Date, which are subject to change at the Global Fund’s discretion, subject to the terms of this Agreement.
Supplier Allocation: The PSA and the Global Fund will translate the PPM Committed Volumes made to Panel Suppliers into planned specific allocations for defined volumes of defined specifications to Panel Suppliers associated with specific Principal Recipients and Global Fund grants.  During implementation, the PSA will generate the associated Supplier Purchase Orders that will be placed pursuant to the PSA Terms and Conditions, which have been agreed upon in advance by the Global Fund and the PSA.
Contractual Arrangement between PSA and Supplier: Acting on behalf of a Principal Recipient, the PSA will establish a legally binding contract in the form of a Confirmed Order with a Panel Supplier in the procurement and delivery of the Supplier Products.  
Order Placement and Management: In managing the order placement process for ARVs through the PPM, the PSA will: 
determine the appropriate Panel Supplier(s) for each applicable purchase (in line with agreed processes with the Global Fund);
place orders on behalf of the PR with the appropriate Panel Supplier as part of the Global Fund’s PPM Committed Volume pursuant to the terms of this Agreement and the PSA Agreement; 
notify the Principal Recipient of the applicable delivery due date and other reporting requirements, including as set forth in this Agreement and the PSA Agreement.  The Panel Supplier(s) will confirm, on receipt of the Supplier Purchase Order from the PSA, when the first shipments will be available for inspection and the final price; 
manage the execution of the orders with the selected Panel Supplier(s), including tracking the purchase volume and reporting on the status of the PPM Committed Volume to Suppliers; 
establish and maintain required shipping, insurance, and freighting agreements with relevant agents, and process and manage associated orders according to Principal Recipient needs; and
coordinate the required pre-shipment inspection and quality testing of ARVs, if required.
Invoice Payment: The PSA will be responsible for the timely and appropriate payment of invoices from Panel Suppliers, according to the PSA Terms and Conditions. 
[bookmark: _Ref385220373]Supplier Monitoring and Reporting. The PSA will:
monitor and report on the performance of Panel Suppliers with respect to the PPM Committed Volume to the Global Fund; 
report to the Global Fund on purchases made pursuant to this Agreement which are part of the PPM Committed Volume; and
input data to the Global Fund Price & Quality Reporting (PQR) system. 
Legal Status of the PSA.  Unless the Global Fund expressly notifies the Supplier otherwise, the PSA shall act solely as an agent of each applicable Principal Recipient, shall obtain written instructions or consent from the Principal Recipient in relation to all material activities conducted by the PSA, and shall not represent or have the power to legally obligate the Global Fund.
Limitation.  For the avoidance of doubt, the matters detailed in Sections 7.3 and 7.4 of this Agreement are only for the information of the Parties.  Unless otherwise stated in this Agreement, the Global Fund shall not be liable or responsible in any way for managing these matters (including paying for them or procuring them or ensuring that any of them are obtained in a timely fashion).
[bookmark: _Toc385216908][bookmark: _Toc385232085][bookmark: _Ref385220103][bookmark: _Ref385220160][bookmark: _Ref385221015][bookmark: _Toc389737930]Supplier Contract Management and Performance Monitoring
General.  The contract management system and performance management system in this Agreement have been designed to ensure that a flexible and rigorous process is in place to manage any changes that may occur during the term of this Agreement, to manage the performance of the Supplier, and to support a collaborative working relationship.  The process consists of three activities: 
Regular contract reviews by the Global Fund to monitor progress and determine necessary changes, which shall be implemented through amendment(s) to this Agreement, as required; and 
Establishment and application of a performance management system to measure key performance indicators from the Global Fund, the PSA, and the Supplier.
Supplier Cooperation.  The Supplier shall cooperate and participate in the contract review process, as requested by the Global Fund. 
Timing of Contract Reviews.  The Global Fund expects to conduct contract reviews of the Supplier every six months of the Agreement, during the second and fourth quarters of the relevant calendar year.
Anticipated Scope of Contract Reviews.  The contract reviews have the following purposes: 
To review initial Committed Volume allocations and any subsequent Committed Volume allocations (although the allocation process itself will occur outside contract reviews); 
To provide as much visibility as possible of forthcoming demand;
To review the pricing performance with regard to additional discounts (although this process may be enacted without a contract review);
To review Supplier and buyer performance indicators and implement any actions coming from this;
To review the terms of this Agreement and permit either Party to put forward a proposal for alteration or amendment; and 
Second Contract Review.  In addition to the above-stated procedures, for the second contract review, the Global Fund expects to present the Year Two PPM Committed Volumes, as determined by the Global Fund.
Performance Management System: General.  The performance management system is designed to ensure compliance to the Agreement, and simultaneously to support continuous improvement.  It is comprised of: (1) Supplier reporting, including Global Fund and PSA performance management metrics; and (2) Supplier performance management.  
[bookmark: _Ref385406764]Performance Management System: Process and Application.  The Supplier shall submit a performance report to the Global Fund by the last working day of each third calendar month, i.e. on a quarterly basis during the Term, using the format provided in Schedule E, report on productivity, current and forecast utilization, and identify any lack of performance by either the Global Fund or any other person involved in this Agreement, relating to timeliness and accuracy of data provision, responsiveness and timely payment, or any other matter that has impacted or may impact production efficiency or cost.  Data from this document will not be used for Supplier performance monitoring, but may be used to provide capacity data for future planning purposes.  The Global Fund will endeavor to review this information and attempt to improve the performance of all persons involved in this Agreement, and may respond with plans for improvement within 30 calendar days.  However, owing to the complexity of the business environment and multiplicity of Principal Recipients, the Global Fund is under no obligation with respect to the process described in this Section 8.7.
[bookmark: _Ref385219084][bookmark: _Ref385406988]Supplier Performance Management.  Supplier performance management will be measured using selected  indicators and will be reported every six months at the end of each second quarter.  Supplier performance management will be managed by the PSA on behalf of the Global Fund.  Delivery performance will be measured by comparing the Committed Delivery Date(s) with the actual date(s) of delivery.  For the purposes of this Section 8.8, the Committed Delivery Date is derived as follows:
The initial Committed Volume will include provisional delivery dates based on Supplier capacity and utilization;
In the case of the PPM Committed Volume, the PSA will issue Supplier Purchase Orders for the delivery of products based on the provisional delivery date and Principal Recipient requirements; and
The Supplier is required to confirm the delivery date or a realistic alternative that meets the Principal Recipient’s requirements within seven calendar days of receipt of the Supplier Purchase Order.  Confirmed delivery dates more than two weeks after the required delivery date will constitute a lack of capacity and will trigger the re-allocation process, unless there are external mitigating circumstances that may include, but shall not be limited to, insufficient lead time or lack of packaging data.  The confirmed delivery date shall be regarded as the Committed Delivery Date.
[bookmark: _Ref385220998][bookmark: _Ref385221694][bookmark: _Toc389737931]Supplier Record Keeping, Access, and Audit
[bookmark: _Ref385219380]Notice of Material Adverse Events.  The Supplier shall immediately notify the Global Fund in writing of any of the following events or circumstances which come to the Supplier’s knowledge (each a Material Adverse Event): 
an adverse change in the financial, technical  or other condition of the Supplier which materially affects the Supplier’s ability to perform its obligations under this Agreement; or
an event or circumstance, including any regulatory reporting matters, that may materially adversely impact:
the health or safety of patients using Supplier Products, including all such notifications the Supplier provides to, or receives from,  WHO or other regulatory authorities;
the sale or distribution of counterfeits of Supplier Products in any country; 
the sale or distribution of Supplier Products in any country, including a recall of Supplier Products, a material shortage of Supplier Products, or any other circumstances that may prevent the Supplier from supplying Supplier Products under this Agreement; or
the Global Fund’s  reputation, including any acts or omissions of a PPM Committed Volume Buyer, a First Line Buyer, or another third party that the Supplier is aware of and that the Supplier believes may materially compromise the objectives of the Global Fund  including:
corruption, abuse, fraud or waste involving any person; or
any actual, suspected, or threatened infringement or any other form of attack, allegation, prejudice, or claim against any trademarks or trade names of the Global Fund.
[bookmark: _Ref385219054]Record-Keeping and Audits.  
Record Keeping: The Supplier shall, and shall use all its reasonable commercial endeavors to ensure that its Affiliates, maintain accounting books, records, documents and other evidence relating to this Agreement, including the supply of Supplier Products (Books and Records) including, as applicable, all Supplier Purchase Orders, insurance contracts, invoices and shipping and delivery documentation.  The Supplier must keep those Books and Records it its possession for at least three years after the date of the last payment for the purchase of Supplier Products under this Agreement, or for such longer period, if any, required to resolve any claims or audit enquiries, or if required by the Global Fund by written notice to the Supplier. 
Audit Right:  Upon written notice to the Supplier, the Global Fund shall have the right to perform an audit of the Books and Records of the Supplier and its Affiliates.  
Audit Terms and Conditions:   The Global Fund shall have the right to conduct such audit at any time during the Term.  Such audit will be during normal business hours, may be conducted by the Global Fund (including its Office of the Inspector General) or by an agent of the Global Fund, will be at the expense of the Global Fund, and will be carried out in a manner that does not unreasonably interfere with the normal conduct of the Supplier’s business.  The Supplier shall, and shall use all its reasonable commercial endeavors to ensure that its Affiliates, cooperate with the Global Fund and its agents in the conduct of such audit, including by making staff available to answer questions, providing reasonable use of facilities to assist with the audit and producing originals of documents if deemed relevant by the Global Fund.
Supplier Audits and Undertakings:   In addition, the Supplier shall audit any unaffiliated subcontractor for such compliance in accordance with the Supplier’s internal audit policies, and shall permit the Global Fund to review any such audit report in connection with the Global Fund’s audits as contemplated above.  The Supplier shall use all its reasonable commercial endeavors to obtain the consent of any such subcontractor for the Global Fund to participate in any audit conducted by the Supplier, or to conduct its own audit of such subcontractor.
Additional Record-Keeping Obligations.  The recordkeeping provisions contained in this Section 9 are in addition to, and complementary of, the recordkeeping provisions in Section 8 (regarding performance management).  The Supplier shall comply with all record keeping obligations in this Agreement. 
Inspections of Manufacturing Activities.  At the Global Fund’s reasonable request and upon not less than seven calendar days’ written notice to the Supplier, the Global Fund, or its agents shall have the right to inspect the Supplier’s manufacturing and storage facilities at any time during the Term.  
[bookmark: _Ref385221671][bookmark: _Toc389737932]Supplier Insurance
[bookmark: _Ref385221160]Supplier Insurance Obligations.  During the Term, and thereafter for a period for the later of either (i) three years after the Term or (ii) three years after delivery of the last Supplier Product supplied by the Supplier during the Term, the Supplier shall, and shall ensure that each of its Affiliates shall, maintain in force insurances policies that are in accordance with sound international commercial practice for persons engaged in businesses substantially similar to that of the Supplier (including product and third party liability insurance) and which cover relevant risks.
Access to Policy Details.  Within 10 calendar days of the Global Fund’s written request, the Supplier shall promptly provide the Global Fund with copies of the insurance copy certificates and details of the policies referred to in Section 16.1.
Material Policy Changes.  The Supplier shall immediately notify the Global Fund in writing if any insurance policy required by this Agreement is (or will be) cancelled or its terms are (or will be) subject to any material change.
Liability.  The Supplier’s liability under this Agreement shall not be deemed to be released or limited by the Supplier taking out the insurance policies referred to in Section 16.1. 
[bookmark: _Ref385221381][bookmark: _Toc389737933]Supplier Conduct and Acknowledgements
Supplier Conduct.  For all activities conducted pursuant to this Agreement, the Supplier shall: 
comply with, and conduct its activities that involve the Global Fund, including pursuant to this Agreement, in a manner consistent with the Supplier Code of Conduct; 
comply with all applicable laws, including applicable laws of the countries for which Supplier Products are procured, delivered, and used (including procurement laws, regulations, and procedures applicable to the relevant Global Fund Principal Recipients); and 
not induce any person to breach any Global Fund policy (including the Supplier Code of Conduct or the Policy on Ethics and Conflict of Interest for Global Fund Institutions) or any laws, including applicable laws of the countries for which Supplier Products are procured, delivered, and used (including procurement laws, regulations, and procedures applicable to the relevant Global Fund Principal Recipients. 
Supplier Acknowledgements.  The Supplier acknowledges and agrees to the following: 
The investigative, decision-making, and sanctions policies and processes of the Global Fund, including the activities of its Inspector General and the Supplier Code of Conduct, and consideration of any findings of fraud or abuse by the Global Fund Sanctions Panel should the Global Fund in its sole discretion choose to refer the matter to the Sanctions Panel, can and will apply to (i) the ARVs RFP, (ii) this Agreement, and (iii) any other matter relating to procurement of ARVs with Global Fund resources, and these processes may include, without limitation, public disclosure at the Global Fund’s full discretion of any findings and/or decisions; and 
The Global Fund has full discretion to audit or investigate any potential fraud or abuse, whether occurring in the past, present, or future, associated with the procurement of ARVs with Global Fund resources, and the Global Fund at its full discretion may publish the findings of such investigations; through participation in the ARVs RFP,  the bidder acknowledges these processes and will not challenge in any setting the investigation by the Global Fund of potential fraud or abuse associated with procurement of ARVs with Global Fund resources, the dissemination of investigation findings and the responses undertaken by the Global Fund to findings of fraud or abuse, in all cases whether occurring in the past, present, or future.
Anti-Corruption.  The Supplier shall maintain and enforce standards of conduct to govern the performance of it and its Affiliates’ directors, officers and employees who are involved in the performance of activities under this Agreement to ensure that such persons do not engage in any practice set forth in Section 11.4. 
[bookmark: _Ref385221198]Prohibitions.  Prohibited activities include if such person: 
participates in the selection, award or administration of a contract, in which the person, members of the person’s immediate family or his or her business partners, or organizations controlled by or substantially involving such person, has or have a financial interest; 
participates in transactions involving persons, organizations or other entities with which or whom that person is negotiating or has any arrangement concerning prospective employment; 
offers, gives, solicits or receives, directly or indirectly, gratuities, favors, gifts or anything else of value to influence the action of any person involved in the procurement process or contract execution; 
misrepresents or omits facts in order to influence the procurement process or the execution of a contract; 
engages in a scheme or arrangement between two or more suppliers, with or without the knowledge of the Supplier, designed to establish bid prices at artificial, non-competitive levels; or
participates in any other illegal or corrupt practice.
Disclosure of Corruption/Prohibited Activities.  If the Supplier has knowledge or becomes aware of any: 
actual or potential conflict between the financial interests of any of it or its Affiliates’ directors, officers and employees and that person’s duties under this Agreement; or 
any of the practices listed in Section 11.4, 
the Supplier shall immediately disclose the actual or potential conflict of interest / prohibited activity directly to the Global Fund. 
[bookmark: _Ref385221746][bookmark: _Toc389737934]Representations and Warranties
General Representations and Warranties.  Each Party represents and warrants to the other Party as of the Effective Date and on a continuing basis during the Term that:
Such Party is validly incorporated, in existence and duly registered under the laws of its jurisdiction of incorporation and it has full power to conduct its business as conducted at the date of this Agreement;
The execution, delivery and performance of this Agreement by such Party shall have been duly authorized by all necessary action on the part of such Party, including all corporate authorizations and all other governmental, statutory, regulatory or other consents, licenses, authorizations, waivers or exemptions required to empower it to enter into and perform its obligations under this Agreement;
This Agreement, when executed and delivered by such Party in accordance with its terms, will be a legal, valid and binding obligation of such Party, enforceable against such Party in accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or similar laws affecting the enforcement of creditors’ rights generally and by general principles of equity; and
Such Party’s execution, delivery and performance of this Agreement shall not constitute a violation, breach or default under any constitutional document, contract, instrument, obligation or agreement to which it is a Party or by which it is bound, and will not conflict with or violate any Applicable Laws, rule, regulation, judgment, order, decree of any governmental agency or court having jurisdiction over it or its assets or property.
Supplier Representations and Warranties.  The Supplier represents, warrants and covenants to the Global Fund as of the Effective Date and on a continuing basis during the Term (and, with respect to each Supplier Product supplied under this Agreement, for no less than three years from the first usage of that Supplier Product) that:
Supplier Products delivered under this Agreement are merchantable and fit for use for the particular purpose for which the Supplier Products are ordinarily used;
The Supplier’s performance of this Agreement and supply of each Supplier Product shall:
1. conform to the requirements of this Agreement and the relevant Supplier Purchase Order;
2. be produced and processed in compliance with the WHO or SDRA GMP Requirements (as the case may be) and accreditation and applicable requirements for that accreditation;
3. be produced and processed in compliance with all Applicable Laws; 
4. comply with the Supplier Code of Conduct;
5. comply with the Supplier’s standard operating procedures; and
6. be free from defects in design, materials or workmanship; 
The supply of each Supplier Product shall be transferred to the buyer free and clear of any liens, claims, encumbrances or security interest of any kind;
The Supplier’s performance of this Agreement, including the manufacture, labeling and packaging of the Supplier Products by the Supplier, does not infringe any patent of any third party or constitute a misappropriation of the trade secrets or other intellectual property rights of any third party; 
The Supplier will comply with all applicable customs administration and control laws and regulations of any applicable jurisdiction, as may be applicable to the export, import, resale or other disposition of any Supplier Products purchased from the Supplier; 
The Supplier has obtained and will maintain all licenses, permissions, authorizations (public or private) and consents or waivers required for carrying on its obligations under this Agreement effectively in the places and in the manner in which it is carried on pursuant to this Agreement and in accordance with all Applicable Laws in each case, these approvals are in full force and effect, are not limited in duration or subject to any materially unusual or onerous conditions, and have been complied with in all material respects; and
The Supplier acknowledges that each Global Fund Principal Recipient is required to comply with the applicable grant agreement between the Global Fund and the Principal Recipient (in force from time to time) and the relevant policies and procedures of the Global Fund (including the product selection requirements in the Global Fund Quality Assurance Policy), and the Supplier shall not take any action to induce or cause a breach or violation of that Grant Agreement or those policies and procedures.
[bookmark: _Ref385221286][bookmark: _Ref385221301][bookmark: _Ref385221313][bookmark: _Ref385221762][bookmark: _Toc389737935]Confidentiality, Public Announcements, and Use of Global Fund Logo
Confidentiality Obligation.  In consideration for, and as a condition of, one Party agreeing to provide Confidential Information to the other Party, each Party shall promptly (and shall ensure that each of its Representatives shall) maintain Confidential Information in confidence and not use or disclose that Confidential Information to any person except as this Section 15 permits, or with the prior written approval of the other Party.
Disclosure to Representatives.  Each Party undertakes that it shall only, and shall use all its reasonable commercial endeavors to ensure that its Affiliates shall only, disclose Confidential Information to Representatives if it is reasonably required for purposes connected with this Agreement or, with respect to the Global Fund, its sourcing activities and internal governance requirements, and only if the Representatives are informed of the confidential nature of the Confidential Information.  Each Party shall remain responsible for any failure by any of its Representatives to treat such Confidential Information as required under this Section 19.  
Disclosure of Agreement Terms to Implement the Agreement.  Notwithstanding anything contained herein to the contrary, each of the Parties may disclose the terms of this Agreement to other persons as needed to implement the arrangements and programs contained in this Agreement, provided such other persons retain such information on a similar confidentiality basis.  This may include disclosure to PPM Committed Volume Buyers, First Line Buyers, Principal Recipients, Global Fund Staff members, Supplier Staff members, and other organizations involved in ARV procurement for public health or humanitarian purposes.  
Obligation to Destroy or Return.  Upon the termination of this Agreement and the receipt of a written notice from the other Party, each Party undertakes to take all reasonable measures to destroy or return to the other Party all Confidential Information in written form.  
Permitted Disclosure.  This Section 19 shall not prevent disclosure by a Party or its Representatives to the extent that it can demonstrate that the:
disclosure is of Confidential Information which was lawfully in the possession of that Party or any of its Representatives (in either case as evidenced by written records) without any obligation of secrecy or confidentiality prior to its being received or held;
disclosure is of Confidential Information which has previously become publicly available other than through that Party’s fault (or that of its Representatives);
disclosure is of Confidential Information which was independently developed by the disclosing Party;
disclosure is required by law, rule or regulation (including the rules of a professional body), stock exchange or any regulatory, Governmental Authority (including any tax authority or anti-trust body) having applicable jurisdiction (provided that the disclosing Party shall if permitted by law first inform, at the disclosing Party’s own cost and expense, the other Party of its intention to disclose such information and take into account the reasonable comments of the other Party and take all reasonable steps to preserve the confidentiality of the information);
disclosure is permitted under this Agreement; or
disclosure is legally required for the purpose of any arbitral or judicial proceedings arising out of or in connection with this Agreement.
Permitted Disclosure by the Global Fund.  The Supplier acknowledges that the Global Fund may disclose the following information in relation to this Agreement and the Pooled Procurement Mechanism, including through means of disclosure of communications to Global Fund Board, Committee, and Advisory Group Members, employees, and Constituencies; posting such information on the Global Fund’s website; reporting such information through the Global Fund’s Price and Quality Reporting system (“PQR”); or through any other media: 
The Initial Price, the Volume Discounted Price and the Fully Discounted Price; and 
The material terms on which the Supplier Products are provided under this Agreement.
Survival of Obligations.  The obligations of confidentiality set out in this Section 13 shall survive termination or expiration of this Agreement for a period of seven years.
Public Announcements.  Unless otherwise permitted under this Agreement, neither Party shall issue any press release or make any public announcement or statement regarding this Agreement, or the Party’s relationship with the other Party without the prior written approval of the other Party, which shall not be unreasonably withheld or delayed.
Use of Global Fund Name and Logo.  The Supplier shall not, and shall ensure that its Affiliates do not, use the Global Fund name or logo on any Supplier Product or other product.    
[bookmark: _Ref385221651][bookmark: _Toc389737936]Liability and Indemnity
[bookmark: _Ref385219393]General Indemnification by the Supplier.  The Supplier shall indemnify and hold harmless the Global Fund (and its Representatives) on demand from and against any and all damages, liabilities, claims, losses, costs, charges, judgments, disputes and expenses (including reasonable legal fees) (Loss) that are sustained, suffered or incurred by the Global Fund (or its Representatives), that result or arise from or are connected in any way with:
the performance by the Supplier or any of its Affiliates or any of their Representatives under this Agreement (including a breach of this Agreement or any Supplier Purchase Order);
any third party product liability claim in relation to any Supplier Product;
any defective products (including any Non-Conforming Products) in any Supplier Product;
any non-compliance by the Supplier or any of its Affiliates or any of their Representatives with any technical requirements applicable to any Supplier Product;
any use by the Supplier (and/or relevant sub-licensee) of the Global Fund Logo; and/or
any claim of infringement or violation of a patent, design, trade-name, trademark, trade secret, or other intellectual property right of any third party.
Prior Consent Required.  The Supplier shall not settle any matter covered by the indemnity contained in Section 14.1 in a manner that affects the rights of, or imposes any obligations on the Global Fund, without first obtaining the written approval of the Global Fund.
Limited Scope of Liability.  Neither Party will be liable for direct, incidental, consequential, special, exemplary, or punitive damages arising out of this Agreement or the exercise of its rights hereunder, or for lost profits arising from or relating to any breach of this Agreement, regardless of any notice of such damages.
Global Fund Not Responsible for Third Party Claims.  The Global Fund shall not be responsible for any third-party Loss which may arise in connection with, or as a result of, the conduct of the Supplier or any of its Affiliates or any of their Representatives, which are not directly caused by the negligence, fraud, or willful misconduct of the Global Fund.
Disclaimers.  The Global Fund gives no guarantee, representation, or warranty to any person in connection with this Agreement, any Supplier Product, or any Supplier Purchase Order, and the Global Fund does not accept responsibility or liability in any way in respect of any of these matters, unless expressly provided in this Agreement, in which case only to such extent as provided. 
[bookmark: _Toc384648356][bookmark: _Toc384650513][bookmark: _Toc384651285][bookmark: _Toc384651468][bookmark: _Toc384651560][bookmark: _Ref385221440][bookmark: _Ref385221724][bookmark: _Toc389737937]Term, Termination, Expiration, and Survival
[bookmark: _Ref385219862]Term.  The initial term of this Agreement shall commence on the Effective Date and remain in effect until [insert date] (the Term), unless otherwise terminated as expressly provided under the terms of this Agreement. 
Renewal Term.  This Agreement may be renewed by mutual agreement of the Parties for additional one year periods.  In no event shall the total duration of this Agreement, including any such one-year renewal term(s), exceed four calendar years. 
[bookmark: _Ref385221363]Termination by the Global Fund for Convenience.  The Global Fund may terminate this Agreement in its sole discretion at any time upon no less than six months prior written notice to the Supplier.  Any termination by the Global Fund pursuant to this Section 15.3 shall be without liability, except for the amount of any Committed Volume outstanding during the year of termination, for which the Global Fund will remain responsible per the terms of this Agreement.
[bookmark: _Ref385221541]Termination by the Global Fund due to Specified Events.  The Global Fund shall have the right, but not the obligation, to terminate this Agreement with immediate effect by written notice to the Supplier in the event of any of the following:
A Change of Control of the Supplier;
The occurrence of a Force Majeure Event which has a material effect on the Supplier’s ability to perform under this Agreement or the need for the Global Fund or its Principal Recipients to procure Health Products under this Agreement; or
The Supplier’s material breach of Section 11 (“Supplier Conduct and Acknowledgements”), including (i) a finding by the Global Fund’s Office of the Inspector General that the Supplier has engaged in fraudulent or corrupt practices or (ii) a finding by the Global Fund’s Sanctions Panel that the Supplier has materially violated the Supplier Code of Conduct. 
[bookmark: _Ref385219146]Termination by Either Party due to the other Party’s Uncured Default.  If one Party (the Breaching Party) breaches or fails in the observance or performance of any representation, warranty, guarantee, covenant or obligation under this Agreement to a material extent (a Material Breach), the other Party (the Nonbreaching Party) may provide a written notice of Material Breach to the Breaching Party, providing 30 calendar days for the Breaching Party to cure such Material Breach, if such Material Breach can be cured.  If the Material Breach is cured in accordance with the provisions of this Section 15.5, the notice of Material Breach shall be of no effect.  If the Material Breach is not cured in accordance with the provisions of this Section 15.5 (a Default), this Agreement shall, absent written agreement to the contrary by the Nonbreaching Party, terminate upon the expiry of the 30 calendar day cure period, without the requirement of the Nonbreaching Party to provide any additional notice to the Breaching Party.
[bookmark: _Ref385221556]Termination by either Party due to a Financial Event of the other Party.  Either Party may terminate this Agreement by giving notice in writing to the other Party, stating the effective date of such termination, if:
the other Party suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or mature or admits inability to pay its debts;
the other Party commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors; 
a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of that other Party; 
a creditor or encumbrancer of the other Party attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of its assets and such attachment or process is not discharged within 14 calendar days;
an application is made to court, or an order is made, for the appointment of an administrator or if a notice of intention to appoint an administrator is given or if an administrator is appointed over the other Party; 
a floating charge holder over the assets of that other Party has become entitled to appoint or has appointed an administrative receiver; 
a person becomes entitled to appoint a receiver over the assets of the other Party, or a receiver is appointed over the assets of the other Party; or
any event occurs, or proceeding is taken, with respect to the other Party in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in Sections (i) through (vii) above.
Consequences and Results of Termination.  
With the exception of Section 15.3 (“Termination by the Global Fund for Convenience”), if the Global Fund terminates this Agreement pursuant to the terms of this Section 15, all obligations and liabilities of the Global Fund under this Agreement, including regarding to any outstanding Committed Volume, shall be deemed to be met, committed, and satisfied, with no outstanding claim or liability for the Global Fund effective as of the date of the Supplier’s receipt of the Global Fund’s notice of termination.
Nothing contained herein shall be construed to limit the Global Fund’s ability to pursue any remedy available in law or in equity with respect to any breach of this Agreement by the Supplier.
Global Fund’s Remedies upon Supplier’s Uncured Default or Termination without Cause.  
[bookmark: _Ref385221584]If the Supplier terminates this Agreement in violation of its terms, or if the Global Fund terminates this Agreement pursuant to Sections 15.4, 15.5, or 15.6, the Global Fund and/or Global Fund Principal Recipients may be required to purchase substitute ARVs from other Suppliers for the remainder of the Term, including at rates which do not reflect the volume discounts and other pricing terms of this Agreement.
In the event of a termination and resulting purchase of substitute ARVs as described in Section 15.8.i, the Global Fund’s available remedies from the Supplier under this Agreement, subject to the terms of this Agreement, shall include monetary compensation as follows: for each such substitute ARV procured (whether through the Pooled Procurement Mechanism or otherwise), the Supplier will reimburse the difference between the cost paid for the substitute ARV and the cost of an equivalent Supplier Product per the terms of this Agreement. 
The remedy described in Section 15.8.ii shall be limited to a total quantity of substitute ARVs equal to the amount of the Committed Volume for which Confirmed Orders have not been established as of the time of the termination of the Agreement.
Effect of Expiry/Termination.  The following provisions are applicable to or address the expiry or earlier termination of this Agreement. 
Transition Period:  Upon the expiry or termination of this Agreement, at the Global Fund’s request, the Supplier shall continue to supply Supplier Products on the terms of this Agreement for a transition period of up to six months, at then-established prices. 
Confidentiality:  Upon the expiry or termination of this Agreement, and following expiry of the transition period referred to above, if applicable, each Party shall promptly return to the other Party all Confidential Information of the other Party or confirm in writing to the other Party that it has destroyed all such Confidential Information in its possession (except to the extent that retention of any such confidential information is required for audit purposes or under Applicable Laws).  
Liability:  Except as otherwise stated herein, expiry or termination of this Agreement for any reason shall not release either Party from any liability which at such time has already accrued or which thereafter accrues from a breach or default prior to such expiration or termination, nor affect in any way the survival of any other right, duty or obligation of either Party which is expressly stated elsewhere in this Agreement to survive such termination or expiry.  In the case of a termination by either Party under this Section the non-defaulting Party may pursue any remedy available in law or in equity with respect to such breach, subject to the terms detailed.
Survival:  The following Sections shall survive the expiration or earlier termination of this Agreement, including, as applicable, in accordance with the respective terms thereof: 9 (Supplier Record Keeping, Access, and Audit); 10 (Supplier Insurance); 12 (Representations and Warranties); 13 (Confidentiality, Public Announcements, and Use of Global Fund Logo); 14 (Liability and Indemnity); 15 (Term, Termination, Expiration, and Survival); 17 (Governing Law and Dispute Resolution); and 18 (General).
[bookmark: _Toc389737938]Amendment
No amendment of this Agreement shall be valid unless it is in writing and duly executed by or on behalf of both of the Parties.  There are two forms of amendment to this Agreement, as follows: 
i. Operational amendments are revisions to Schedules A, B, C, or E (including changes to Supplier Products, Volume Commitments, pricing, nominated agencies, and Collaborative Projects).  These operational amendments will be enacted through an updated version of the relevant Schedule(s) which is signed by an Authorized Officer of each Party and which is effective as of the date stated therein. 
ii. Contractual amendments are formal amendments to the body of this Agreement.  They will be enacted through a formal amendment to the Agreement which is signed by an Authorized Officer of each Party and which is effective as of the date stated therein.
[bookmark: _Ref385221790][bookmark: _Toc389737939]Governing Law and Dispute Resolution
Governing Law.  This Agreement and any non-contractual obligations arising out of or in connection with this Agreement shall be governed by, interpreted in accordance with, and the respective rights of the Parties determined in accordance with, the substantive laws of the State of New York  (including the validity and applicability of the arbitration provision set forth in Section 17.3, and the conduct of any arbitration, enforcement of any arbitral award and any other questions of arbitration law or procedure arising thereunder).
[bookmark: _Ref385219159]Executive Resolution.  Without prejudice to Section 17.3, if any dispute, controversy or claim arises out of or in connection with this Agreement, including the breach, termination or invalidity thereof (a Dispute), the Parties agree that before submitting such Dispute to arbitration as set out in Section 17.3, representatives of each Party shall, for a period of 30 calendar days after such Dispute is formally submitted to either of such representatives in writing, attempt in good faith to negotiate the resolution of the Dispute.
[bookmark: _Ref385221850]Arbitration.  Subject to Section 17.2, all Disputes shall be finally settled by arbitration under the United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules in force from time to time.  There shall be one arbitrator.  The appointment authority for such arbitrator shall be the International Chamber of Commerce International Court of Arbitration.  The place of arbitration shall be Geneva, Switzerland.  The language to be used in the arbitral proceedings shall be English.  
[bookmark: _Ref385221800][bookmark: _Toc389737940]General
[bookmark: _Toc366663869][bookmark: _Toc366663912][bookmark: _Toc366685784][bookmark: _Toc367189414][bookmark: _Toc367192373][bookmark: _Toc366656858][bookmark: _Toc366662858][bookmark: _Toc366662906][bookmark: _Toc366663788][bookmark: _Toc366663871][bookmark: _Toc366663914][bookmark: _Toc366685786][bookmark: _Toc366656860][bookmark: _Toc366662860][bookmark: _Toc366662908][bookmark: _Toc366663790][bookmark: _Toc366663873][bookmark: _Toc366663916][bookmark: _Toc366685788][bookmark: _Toc366656861][bookmark: _Toc366662861][bookmark: _Toc366662909][bookmark: _Toc366663791][bookmark: _Toc366663874][bookmark: _Toc366663917][bookmark: _Toc366685789][bookmark: _Toc366656862][bookmark: _Toc366662862][bookmark: _Toc366662910][bookmark: _Toc366663792][bookmark: _Toc366663875][bookmark: _Toc366663918][bookmark: _Toc366685790][bookmark: _Toc366656863][bookmark: _Toc366662863][bookmark: _Toc366662911][bookmark: _Toc366663793][bookmark: _Toc366663876][bookmark: _Toc366663919][bookmark: _Toc366685791][bookmark: _Toc366656864][bookmark: _Toc366662864][bookmark: _Toc366662912][bookmark: _Toc366663794][bookmark: _Toc366663877][bookmark: _Toc366663920][bookmark: _Toc366685792][bookmark: _Toc366656865][bookmark: _Toc366662865][bookmark: _Toc366662913][bookmark: _Toc366663795][bookmark: _Toc366663878][bookmark: _Toc366663921][bookmark: _Toc366685793][bookmark: _Toc366656866][bookmark: _Toc366662866][bookmark: _Toc366662914][bookmark: _Toc366663796][bookmark: _Toc366663879][bookmark: _Toc366663922][bookmark: _Toc366685794][bookmark: _Toc366656867][bookmark: _Toc366662867][bookmark: _Toc366662915][bookmark: _Toc366663797][bookmark: _Toc366663880][bookmark: _Toc366663923][bookmark: _Toc366685795][bookmark: _Toc366656868][bookmark: _Toc366662868][bookmark: _Toc366662916][bookmark: _Toc366663798][bookmark: _Toc366663881][bookmark: _Toc366663924][bookmark: _Toc366685796][bookmark: _Toc366656869][bookmark: _Toc366662869][bookmark: _Toc366662917][bookmark: _Toc366663799][bookmark: _Toc366663882][bookmark: _Toc366663925][bookmark: _Toc366685797][bookmark: _Toc366656870][bookmark: _Toc366662870][bookmark: _Toc366662918][bookmark: _Toc366663800][bookmark: _Toc366663883][bookmark: _Toc366663926][bookmark: _Toc366685798][bookmark: _Toc366656872][bookmark: _Toc366662872][bookmark: _Toc366662920][bookmark: _Toc366663802][bookmark: _Toc366663885][bookmark: _Toc366663928][bookmark: _Toc366685800][bookmark: _Toc366656873][bookmark: _Toc366662873][bookmark: _Toc366662921][bookmark: _Toc366663803][bookmark: _Toc366663886][bookmark: _Toc366663929][bookmark: _Toc366685801][bookmark: _Toc366662875][bookmark: _Toc366662923][bookmark: _Toc366663805][bookmark: _Toc366663888][bookmark: _Toc366663931][bookmark: _Toc366685803][bookmark: _Toc367189419][bookmark: _Toc367192378][bookmark: _Toc367189420][bookmark: _Toc367192379][bookmark: _Toc367189421][bookmark: _Toc367192380][bookmark: _Toc366685805][bookmark: _Toc367189425][bookmark: _Toc367192384][bookmark: _Toc367189427][bookmark: _Toc367192386][bookmark: _Toc367189429][bookmark: _Toc367192388][bookmark: _Toc366656882][bookmark: _Toc366662883][bookmark: _Toc366662931][bookmark: _Toc366663813][bookmark: _Toc366663896][bookmark: _Toc366663939][bookmark: _Toc366685812][bookmark: _Toc366656883][bookmark: _Toc366662884][bookmark: _Toc366662932][bookmark: _Toc366663814][bookmark: _Toc366663897][bookmark: _Toc366663940][bookmark: _Toc366685813][bookmark: _Toc366656884][bookmark: _Toc366662885][bookmark: _Toc366662933][bookmark: _Toc366663815][bookmark: _Toc366663898][bookmark: _Toc366663941][bookmark: _Toc366685814][bookmark: _Toc366656885][bookmark: _Toc366662886][bookmark: _Toc366662934][bookmark: _Toc366663816][bookmark: _Toc366663899][bookmark: _Toc366663942][bookmark: _Toc366685815][bookmark: _Toc366656886][bookmark: _Toc366662887][bookmark: _Toc366662935][bookmark: _Toc366663817][bookmark: _Toc366663900][bookmark: _Toc366663943][bookmark: _Toc366685816][bookmark: _Toc366656889][bookmark: _Toc366662890][bookmark: _Toc366662938][bookmark: _Toc366663820][bookmark: _Toc366663903][bookmark: _Toc366663946][bookmark: _Toc366685819][bookmark: _Toc366656891][bookmark: _Toc366662892][bookmark: _Toc366662940][bookmark: _Toc366663822][bookmark: _Toc366663905][bookmark: _Toc366663948][bookmark: _Toc366685821][bookmark: _Toc366656893][bookmark: _Toc366662894][bookmark: _Toc366662942][bookmark: _Toc366663824][bookmark: _Toc366663907][bookmark: _Toc366663950][bookmark: _Toc366685823]Relationship of the Parties.  The relationship of the Global Fund and the Supplier established by this Agreement is that of independent contractors, and nothing contained herein shall be construed to:
give either Party any right or authority to create or assume any obligation or make any representation of any kind on behalf of the other; or
constitute the Parties as partners, joint venture participants, fiduciaries, co-owners or otherwise as participants in a joint or common undertaking.
[bookmark: _Ref13519][bookmark: _Ref2674000][bookmark: _Toc126675998]Further Assurances.  Each of the Parties shall perform (or procure the performance of) all further acts and things and execute and deliver (or procure the execution and delivery of) such further documents, as may be required by law or as may be necessary or reasonably required to implement and give effect to this Agreement.
Performance by Affiliates.  Each of the Supplier and the Global Fund acknowledges that certain obligations of the Supplier under this Agreement may be performed by Affiliates of the Supplier.  The Supplier shall remain responsible for the performance of its obligations under this Agreement, including performance by any of its Affiliates of such obligations.  Any Affiliate of the Supplier which performs any of the Supplier’s obligations under this Agreement will be deemed to have accepted and be bound by the relevant terms and conditions of this Agreement, including, without limitation, the dispute resolution procedures set out in Section 23.
No Third Party Beneficiaries.  This Agreement shall be binding upon and inure solely to the benefit of the Parties hereto, their Affiliates and their respective successors and permitted assigns.  Except for the prior sentence, nothing herein, express or implied, is intended to or shall confer upon any other person any legal or equitable right, benefit or remedy of any nature whatsoever.
Entire Agreement.  It is the mutual desire and intent of the Parties to provide certainty as to their respective future rights and remedies against each other by defining the extent of their mutual undertakings as provided herein.  The Parties have, in this Agreement (including the Schedules), incorporated all representations, warranties, covenants, commitments and understandings on which they have relied in entering into this Agreement, and, except as provided for herein, neither Party makes any covenant or other commitment to the other concerning its future action.  Accordingly, this Agreement (including the Schedules):
constitutes the entire agreement and understanding between the Parties with respect to the subject matter and there are no promises, representations, conditions, provisions or terms related thereto other than those set out in this Agreement; and
supersedes all previous understandings, agreements, and representations between the Parties, written or oral. 
[bookmark: _Ref385221902]Assignment.  Except with the prior written consent of the Global Fund, the Supplier shall not assign, transfer, charge, or otherwise deal with all or any of its rights under this Agreement.  Any attempted assignment in violation of this Section 18.6 shall be null and void and of no effect.  No assignment shall relieve the assigning Party of its obligations hereunder.
Severability.  Each of the provisions of this Agreement is severable.  If any such provision is held to be or becomes invalid or unenforceable in any respect under the law of any jurisdiction, it shall have no effect in that respect, the Parties shall use all reasonable endeavors to replace it in that respect with a valid and enforceable substitute provision the effect of which is as close to its intended effect as possible, and any such invalidity, in whole or in part, will not affect the validity of any other of its provisions.
No Waiver of Privileges and Immunities.  Nothing in or related to this Agreement may be construed as a waiver, express or implied, of the privileges and immunities accorded to the Global Fund under international law, including international customary law, any international conventions, treaties or agreements, any national laws, including but not limited to the United States of America’s International Organizations Immunities Act (22 United States Code 288), or the Headquarters Agreement between the Global Fund and the Swiss Federal Council dated 13 December 2004.
[bookmark: _Ref68334219][bookmark: _Toc97033785][bookmark: _Toc102211567][bookmark: _Toc102960461][bookmark: _Toc102960635][bookmark: _Toc133634833][bookmark: _Ref244004764][bookmark: _Ref59530883]Conflict with other Agreements.  If there is any conflict between the terms of this Agreement and any other agreement, this Agreement shall prevail (as between the Parties) unless:
such other agreement expressly states that it overrides this Agreement in the relevant respect; and
both Parties are either also parties to that other agreement or otherwise expressly agree in writing that such other agreement shall override this Agreement in that respect.
[bookmark: _Ref385219025][bookmark: _Ref243805872]Authorized Officer.  The Supplier represents that the following person(s) (each an Authorized Officer) are authorized to both (i) execute this Agreement (including any modification or amendment thereto), and (ii) give notices under this Agreement,  for and on behalf of the Supplier:
[Mr] [Ms]  [Name], [Title]  
[bookmark: _Ref385221920]Notices.  Any notice in connection with this Agreement shall be in writing in English and delivered by hand, fax, registered post or courier using an internationally recognized courier company.  A notice shall be effective upon receipt and shall be deemed to have been received:
at the time of delivery, if delivered by hand, registered post or courier; or 
at the time of transmission if delivered by fax (and evidenced by proof of satisfactory transmission). 
[bookmark: _Ref512389377]If notices are given by the Supplier by facsimile or email, the Supplier must deliver the original notice to the Global Fund and agrees to keep the Global Fund indemnified against any loss of any nature whatsoever arising to the Global Fund as a result of acting upon facsimile or email instructions.  The Global Fund accepts no responsibility for any Loss caused as a result of non-receipt of any facsimile or email notice or instruction.  The Global Fund may rely conclusively and shall incur no liability in respect of any action taken upon any notice, consent, request, instructions or other instrument believed in good faith to be genuine or to be signed by an Authorized Officer (as defined above) or other properly authorized person on behalf of the Supplier.  

Address Details.  The addresses and fax numbers of the Parties for the purpose of Section 24.11 are as set out below, unless altered by written notice to the other Party in accordance with the terms of this Agreement:

	The Global Fund
	Address:

The Global Fund to Fight AIDS, Tuberculosis and Malaria

Chemin de Blandonnet 8
1214 Vernier, 
Geneva, Switzerland

To the attention of: Chief Procurement Officer

And a copy to: Head, Legal and Compliance 
	Fax and Telephone:

Fax: + 41-58-791-1701
Tel: + 41-58-791-1700

	The Supplier 
	Address: 

[●]

For the attention of: [●] 

And a copy to [●]
	Fax and Telephone:

Fax: [●]
Tel:  [●] 



Failure to Exercise.  No failure or delay by either Party in exercising any right or remedy provided by law or under this Agreement shall impair such right or remedy or operate or be construed as a waiver or variation of it or preclude its exercise at any subsequent time and no single or partial exercise of any such right or remedy shall preclude any further exercise of it or the exercise of any other remedy.  Remedies provided herein are cumulative and not exclusive of any remedies provided at law.
Interpretation.  The following rules apply to this Agreement:	
References to:
Sections or Schedules are, unless otherwise specified, references to Sections of, and Schedules to, this Agreement;
any statutory or other legislative provision shall be construed as including any statutory or legislative modification or re‑enactment thereof, or any provision enacted in substitution therefor;
any agreement or instrument shall include such agreement or instrument as it may from time to time be amended, supplemented or substituted; 
the words “includes” and “including” shall be construed without limitation; and
month are references to a period starting on one day in a calendar month and ending on the numerically corresponding day in the next calendar month (and references to “months” shall be construed accordingly) or, if there is no such numerically corresponding day in that month, ending on the last day of that month;
headings are for ease of reference only; and
where the context so admits, words importing the singular number only shall include the plural and vice versa, and words importing neuter gender shall include the masculine or feminine gender.
Costs.  Except as otherwise provided in this Agreement, each Party shall be responsible for its own costs, charges and other expenses (including all legal, accounting and other advisory fees) incurred in connection with the negotiation, execution and performance of this Agreement, including any such expenses incurred by their Affiliates.
Counterparts.  This Agreement may be executed in any number of counterparts.  Each counterpart is an original, but all counterparts shall together constitute one and the same instrument.  Delivery of an executed counterpart signature page of this Agreement by email (as a PDF attachment) or fax shall be as effective as delivery of a manually executed counterpart of this Agreement.  
[Signatures follow.]

IN WITNESS WHEREOF, the Global Fund and the Supplier have caused this Agreement to be executed as of the date first written above by their respective officers thereunto duly authorized.

	Executed for and on behalf of the Global Fund to Fight AIDS, Tuberculosis and Malaria:
	Executed for and on behalf of [●]:

	
Signature:  ____________________
	Signature:  ____________________

	Name: _______________________
	Name: _______________________

	Title:  ________________________
	Title:  ________________________

	Date:  ________________________
	Date:  ________________________
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SCHEDULE A

Supplier Products 

	Supplier Name

	

	Schedule Revision Number

	N/A

	Effective Date

	



1. Supplier Products

	Lifecycle Segment
	Product Name and Formulation
	Additional Description
	Pack Size
	Pack Type

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	




Agreed between the Parties

For the Global Fund                                       	For the Supplier                               

Signed……………………………………………..             	Signed………………………………………………….

Name………………………………………………              	Name……………………………………………………


1

SCHEDULE B

Supplier Products Pricing and Discounts

	Supplier Name
	

	Schedule Revision Number
	N/A

	Effective Date
	






	Product Name and Formulation
	Additional
Description
	Pack Size
	Pack Type
	Base Price
	Volume Discount 
	Additional Discount
	Discounted Price

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	



















Agreed between the Parties
For the Global Fund                                      			 For the Supplier                               

Signed……………………………………………..           Signed………………………………………………..            Name………………………………………………            Name………………………………………………….

SCHEDULE C

Committed Volumes 

	Supplier Name

	

	Schedule Revision Number

	N/A

	Effective Date

	




1. Committed Volume 

Format to be Finalised



The table(s) above list(s) the Committed Volume, which is made pursuant to, and subject to, the terms and conditions of the Agreement.    

Unless stated otherwise in this Schedule C, the Committed Volume is on an annual (calendar year) basis.  The Global Fund’s legal obligation with respect to the Committed Volume is in relation to this annual figure only.  The Global Fund has no obligation with respect to any amount of Supplier Product(s) in excess of the Committed Volume.

For each year, the table(s) above further provide(s) an estimated purchase schedule of the Committed Volume by calendar quarter.  These quarterly amounts are non-binding estimates, and may be revised by the Global Fund, with notice to the Supplier, during the Term.

Additional details on accessories, label and packages will be supplied by (i) the PPM Committed Volume Buyers (including the PSA) as part of each Confirmed Order, in the case of the PPM Committed Volume, or (ii) by the Global Fund, as part of each Co-Payment Request, in the case of the Co-Payment Mechanism Committed Volume. 

2. Allocated Volume 

In addition to the Committed Volume, the table(s) above may provide an “Allocated Volume” for the calendar year.  This amount is not part of the Committed Volume.  This amount represents the Global Fund’s reasonable expectations regarding additional volumes that may be allocated to the Supplier during the applicable calendar year per the terms of the Agreement, and is provided for information only.  The Global Fund has no obligation, legal or otherwise, with respect to the Allocated Volume. 

3. Amendments, Additional Years
 
This Schedule C will be amended by the Parties, per the terms of the Agreement, to reflect any additional annual Committed Volume during the Term (retaining the prior year’s Committed Volume, for reference), or any change in existing Committed Volume(s).   

Agreed between the Parties

For the Global Fund                                       For the Supplier                               

Signed……………………………………………..   		Signed………………………………………………….

Name………………………………………………              	Name……………………………………………………


1

SCHEDULE D

Additional Persons Eligible to Purchase Supplier Products 


	Supplier Name

	

	Schedule Revision Number

	N/A

	Effective Date

	




1. Persons Eligible to Purchase Supplier Products at the Initial Price 

	Full Name of Person 
	Maximum amount of Supplier Products Person may purchase at the Initial Price


	
	

	
	



2. Persons Eligible to Purchase Supplier Products at the Volume Discounted Price 

	Full Name of Person 
	Maximum amount of Supplier Products Person may purchase at the Volume Discounted Price


	
	

	
	





Agreed between the Parties

For the Global Fund                                       For the Supplier                               

Signed……………………………………………..          	Signed………………………………………………….

Name………………………………………………              	Name…………………………………………………… 




SCHEDULE E

Supplier Reporting Format Template

[This format may be adjusted by agreement of the Parties.]

	Supplier Name
	

	Reporting Period:
	Start:
	End:



Section 1: 	Productivity
	Average weekly output during period of report (averaged for all plants)
	

	Number of direct operatives deployed to achieve output
	

	Plant utilization during period
	

	Please identify any issues that may impact continuity of supply
	



Section 2: 	Forecast Utilization and Capacity

	Quarter
	Next Calendar Quarter
	Q2
	Q3
	Q4

	Capacity
	
	
	
	

	Global Fund  utilization
	
	
	
	

	Utilization from other sources of demand
	
	
	
	

	Total utilization
	
	
	
	



Section 3: 	Improving Performance

In this Section please include any aspect of the Global Fund,  PSA, or First Line Buyer performance that has impacted your ability to operate at maximum efficiency and minimum cost.  Wherever possible, please quantify the impact.  Please use additional sheets if necessary.

	








****

SCHEDULE F

PSA Terms and Conditions

Purchase Orders will be placed by the Partnership for Supply Chain Management, which is the Procurement Services Agent (PSA), under these terms and conditions for the procurement of Antiretroviral Medicines (ARVs) through the Global Fund Pooled Procurement Mechanism (“Terms and Conditions”), and shall be subject to the terms of the applicable Framework Agreement between the Supplier and the Global Fund to Fight AIDS, Tuberculosis and Malaria (the “Global Fund”) (the “Framework Agreement”). Special conditions will be described in the applicable Purchase Order (PO). 

In the event of any discrepancy between the special conditions set forth in any Purchase Order, these Terms and Conditions, and the terms of the Framework Agreement, the order of priority shall be the following: (1) the Framework Agreement; (2) the Purchase Order; and (3) these Terms and Conditions.


ARTICLE 1	Conditions and Agreement

1.1.	These terms and conditions shall govern and form an integral part of all agreements  entered  into (including the Framework Agreement with the Supplier),  all  Purchase  Orders  placed  by  the PSA  and  all  offers, quotations and tenders, in the widest sense of these terms, drawn up by Supplier. Additional or different terms and conditions proposed by Supplier shall be void and of no effect unless accepted in writing by the PSA.

1.2.	In these terms and conditions, the Supplier is understood to be: any private or public (legal) entity as well as their legal successors with whom the PSA has concluded, or intends to conclude, an agreement for the procurement of ARVs pursuant to a Framework Agreement between such entity and the Global Fund. 

1.3.	A Purchase Order that is placed by the PSA becomes an exclusive agreement between the PSA and the Supplier for the products and services to be provided, subject to the terms and conditions contained herein and pursuant to the Framework Agreement. The Purchase Order is assumed to fully and accurately represent the agreement between the concerned parties. Acceptance by the Supplier of a Purchase Order may be evidenced by: (i) the Supplier’s written or verbal assent, or the  written  or  verbal  assent  of  any  representative  of  the Supplier; (ii)  the Supplier’s delivery of the products or the services; or (iii) other conduct by the Supplier or any representative of the Supplier consistent with the acceptance of the Purchase Order. The PSA shall not confirm any Purchase Order with the Supplier until it receives the necessary funds for the Purchase Order or a notification of approval of the Global Fund.  

1.4.	In the event of a conflict between the Supplier’s terms of acceptance and the terms and conditions of the Purchase Order, the Purchase Order terms and conditions shall govern, unless the PSA agrees in writing to the Supplier’s proposed terms, and provided that those terms are consistent with the Framework Agreement, or have been approved by the Global Fund in advance.

1.5.	 The Purchase Order number must appear on all invoices, bills of lading, packing lists, cartons, correspondence and other relevant documents.


ARTICLE 2	Delivery

2.1	Transport and delivery shall be subject to the INCOTERMS 2010 (as issued by the International Chamber of Commerce, Paris, France).  Purchase Orders issued by the PSA will indicate the INCOTERMS for the shipment. Risk and title to the products (free and clear of any encumbrances) shall pass to the eligible end user recipient such as the Global Fund Principal Recipient (the “End Purchaser”), in accordance with the agreed INCOTERMS 2010 unless expressly otherwise indicated in writing by the PSA.
 
a.	Unless explicitly permitted on the Purchase Order, partial deliveries are not acceptable, and unless otherwise approved in writing by PSA under such conditions as PSA may impose, all items and quantities of Goods described shall be supplied together at one and the same time, and tender of any portion of the Goods shall not be considered delivery.  In the event of short/partial delivery, the PSA reserves the right, at its unilateral option, in addition to any other rights specified by other provisions of the Terms and Conditions, to either (1) reject the delivery entirely (in which case Supplier shall promptly pay the PSA upon demand any excess costs of procurement and, if Goods were underway, promptly arrange for the return, destruction or other disposition of the rejected Goods; (2) deem the undelivered quantity to be rejected and reduce the total contract price by the value of the undelivered quantity or (3) authorize the Supplier upon request to make up the shortage at a later, mutually agreed date (subject to Paragraph e below). 

b.	In addition to any types of shipping documentation mentioned elsewhere in these terms and conditions, Supplier shall promptly submit to PSA such other types of standard documentation in connection with the Goods and Services supplied as PSA may reasonably request from time to time in writing. 

c.	Supplier shall advise PSA of all information concerning the Goods that is pertinent to the transportation and in-country handling and storage (including, without limitation, any hazardous material indications and any other special handling and storage requirements), and shall be solely responsible for any failure to do so. 

d.	Supplier shall notify PSA when the Goods are ready, in all respects, for delivery.  The notice of readiness, accompanied by required documentation (see Paragraph g below) shall be e-mailed to PSA’s contact shown on the Purchase Order, clearly mentioning Purchase Order Number, unless otherwise stated.  Notification shall be done as per section 2.4.  

e.	If the Purchase Order provides for delivery on an EXW or FCA basis, the notice of readiness shall indicate the contact person and contact details to arrange for the Goods to be collected.  PSA’s contact will review the submitted export documentation and confirm to Supplier if documentation meets amongst others country import / waiver requirements, after which PSA will endeavor to do the following, as applicable:

-	if the Purchase Order provides for delivery on an EXW or FCA basis, for air shipment arrange for the Goods to be collected within seven working days after receipt of acceptable notice of readiness and export documentation.

-	if the Purchase Order provides for delivery on an EXW or FCA basis, for ocean shipments arrange for the Goods to be collected within fourteen working days after receipt of acceptable notice of readiness and export documentation.

-	if the Purchase Order Form provides for delivery on an CPT, CIF, or CIP basis, issue an authorization to ship to Supplier.  Supplier should not ship until this authorization to ship has been received.  

Collection or shipment can only be arranged after possible country requirements (such as pre-shipment inspection or importation waiver) have been complied with or received. For ocean shipments it might be decided to apply for an import waiver while Goods are shipped. 

f.	If the Purchase Order provides for delivery on an CPT, CIF, or CIP basis, immediately upon receipt of an Authorization to Ship in accordance with the preceding paragraph, Supplier shall deliver the Goods in accordance with the specified delivery term as modified by the terms and conditions.  If the specified delivery term is CPT, CIF, or CIP, unless otherwise expressly approved, all surface shipments shall be Door-to-Port, and unless shipment is by air, shall utilize one or more exclusive use 20 or 40' ocean transport containers. 

g.   	The following documents shall be supplied prior to delivery and shall be delivered together with the Goods (see Article 2.1 d):

(1) Rated Air Waybill, or clean, negotiable ocean Bill of Lading, if delivery is on a CPT, CIF, CIP basis;

(2) Insurance Certificate if delivery is on a CIF or CIP basis; 

(3) Packing List; 

(4) Commercial Invoice;

(5) Certificate of Analysis, if Good is Pharmaceutical

(6) Legalized Certificate of Origin; and

(7) all other documents as specified in the Purchase Order.

	In case the Goods are Pharmaceuticals and the Vendor is not the Manufacturer, the following documents may be needed in addition:

(1) Certificate of Pharmaceutical Product;

(2) Certificate of GMP (Good Manufacturing Practice) of Manufacturer of Goods(s) Supplied; and

(3) Certificate that Manufacturing Site of Good(s) supplied is approved by Stringent Regulatory Authority (if applicable).

	The Air Waybill, for air shipment, or the Bill of Lading, for ocean shipment, must be clean, on-board, marked "freight paid" issued by the vessel-owning common carrier, and on a through basis (covering all intermodal and/or inland transportation, if any, to destination). 
 
	The Certificate of Insurance, if the Purchase Order calls for delivery on a CIP or CIF basis, shall provide all risk marine cargo insurance on terms no less favorable than the Institute Cargo Clause (All Risks), including war risks and strike clauses if available.  The amount of coverage shall be 110% of the delivered price of the Purchase Order.  Coverage shall be from Vendor's facility in the country of manufacture to destination.  Except as may be otherwise authorized by PSA, any insurance policy shall be in favor of PSA as the insured, and any loss proceeds shall be payable in United States Dollars.

The required document “the certificate of analysis” shall be supplied in a form and content acceptable to the PSA and signed by a qualified individual associated with the Supplier or a competent independent organization, confirming the compliance of each and every batch supplied with the Purchase Order's specifications and regulatory authority’s Standards.

h.	PSA will secure any necessary licenses, approvals, permits, and other authorizations, and effectuate the required customs clearance, needed for the importation of the Goods at destination.  Supplier shall provide all reasonable assistance toward performance of PSA's responsibilities.  For DDP deliveries Supplier shall also be solely responsible for all costs and risks relating to payment of all duties, taxes, and other official charges assessed on exportation from the country of manufacture and shipment.  Any import duties or other exactions assessed by the government of the destination country, as well as container demurrage/detention and comparable charges shall be for the Supplier's account, except for [a] container demurrage/detention and comparable charges levied in those instances in which the Supplier fails to comply with the shipping document delivery schedule as specified in Paragraph G above or has otherwise caused the delays giving rise to such demurrage/detention or comparable charges; and [b] the costs of duties, taxes, and similar official import charges on replacement Goods, when required due to the Goods originally supplied by the Supplier having been defective.

i.	If the Goods are not delivered in a timely manner (or, with respect to transactions required by the Purchase Order to be on an INCOTERMS 2010 basis, or a Notice of Readiness is not duly issued for the Goods in a timely manner), in all respects in accordance with the Purchase Order, Supplier shall reimburse PSA or The Global Fund for any loss or expense incurred by PSA that may result.  Supplier shall be deemed conclusively to have authorized PSA to deduct any such amount(s) from payment(s) otherwise due and owing to Supplier.
 
j.	If delivery of the Goods is not completed by the required date, or if performance of any Services pursuant to the Purchase Order is not completed by the due date (if any) specified, due to any default or delay of Supplier (including without limitation any default by subcontractors, sub-vendors or offerors), PSA  shall be entitled to deduct from payment(s) otherwise due to Supplier (in addition to liquidated damages, provided for below) any additional costs of sampling, testing, and inspection caused by such default or delay. Should such default or delay cause an inspection or testing firm to undertake additional inspections or tests, PSA shall be entitled, in addition and without prejudice to any other remedies available under or in connection with the Purchase Order to deduct the related costs, along with any additional sampling agent charges from any further payment(s) to Supplier, or, if no such payment(s) remain available, to demand and receive a refund from Supplier.  
    
2.2	The obligation to obtain any export licence required for the products and/or services, and the costs of obtaining such licences shall be in accordance with the agreed INCOTERMS 2010. Furthermore, the Supplier will comply with all applicable customs administration and control laws. 

All manufacturing premises and storage locations used shall hold all required current operating licenses and shall be open to visits from inspectors appointed by the PSA or The Global Fund. The license needs to be issued by the relevant Ministry of Health or other cognizant national drug regulatory authority.

In case of delivery of psychotropic goods and narcotics, the Supplier will only ship the Goods with a correct valid export license.  The Supplier is responsible to draw up an export license prior to each shipment and send a copy to PSAs contact person as shown on the Purchase Order. 

Supplier also hereby expressly warrants that all Goods (including without limitation their parts) and Services supplied, as applicable - are covered by intellectual property licenses, patents, permissions, or rights which will not infringe the intellectual property rights of any third person, and which, being granted to PSA and the Global Fund pursuant to the Framework Agreement and Terms and Conditions, will be adequate to ensure that they may freely utilize the licenses, permissions and rights free and clear of any claim, encumbrance, lien or interest of any other person or entity, and in all other respects without disturbance or impediment.  Supplier shall notify the PSA of any patent or other IP infringement claim filed or to its best knowledge threatened or pending in respect of the Good in any of the Recipient Country(ies) relevant to the applicable Purchase Order at the time of order placement or tendering indicating its ability and willingness to supply the Good.  The PSA shall have the option to proceed or cancel the Purchase Order.

2.3	The Supplier shall pack, mark (and ship, if applicable) the products in such manner
	as to prevent damage during transport, and in a manner that facilitates unloading, handling, storage, and distribution and use by End Purchaser.

a.	The Supplier shall pack and mark the Goods in compliance with the requirements of the Framework Agreement, these Terms and Conditions and the Purchase Order, as well as complying with all applicable transportation regulations, carrier tariffs, and sound commercial practices.  Without limiting the generality of the foregoing, all Goods shall be properly prepared for shipment (domestic or export) to withstand exposure to the elements and rough handling during air, sea or land shipment.  Such packing must be sufficient to ensure safe arrival at destination, and fully cover such hazards as extreme temperature, as well as exposure to weather and open storage.  Packing size and weights shall take into consideration, where appropriate, the remoteness of the Goods’ destination and the absence of heavy handling facilities at some or all points during transit.  The Supplier shall be solely responsible for complying with all Recipient Country laws as well as sound international practices for the packaging and labeling of the Goods (including, if applicable, hazardous materials safeguards).  Unless instructions on the Purchase Order specify differently, Supplier shall mark each unit of packaging with the Purchase Order number, which is specified on the Purchase Order, and shall enclose a packing slip with those numbers in a secure and durable envelope.  Damage resulting from improper packing, marking and preparation for shipment shall be for Supplier’s account.  No extra charge is payable by PSA for packaging, crating, boxing, handling, dunnage, drayage, storage, or any other action necessary to comply with the requirements of this clause unless specifically stated in the Framework Agreement, the Terms and Conditions or otherwise agreed to by PSA in writing. 

b.	In addition and without prejudice to Paragraph 2.3 a, the following further requirements shall apply:  Packaging, packing and marking shall be in accordance with the manufacturer’s current public sector packaging for domestic or local overseas distribution.  In case of conflict between the two, the local overseas packaging requirements prevail.  Packaging and packing must ensure the safety, efficacy and quality of the product and be appropriate for distribution in harsh climates under less than ideal transport and storage conditions. 

c.	In addition and without prejudice to Paragraph 2.3 a, the following further requirement shall apply to Contracts for Pharmaceuticals: the Supplier shall supply Goods in closed pharmaceutical storage containers, i.e. bottles, tins, vials, ampoules, bubble pack, ensuring that the containers adequately protect Goods while they are in transit, or stored in warehouses, or on pharmacy shelves under conditions expected to prevail in the Recipient Country(ies). The Supplier shall mark each pharmaceutical storage container (or in the case of ampoules, the box containing them) with the following information, in English (unless otherwise specified in the Purchase Order):

(1) the INN name of the product;

(2) (unless inapplicable) the pharmacopeia standard, e.g. U.S. Pharmacopeia (USP); European Pharmacopeia (EP), British Pharmacopeia (BP), or British Pharmaceutical Codex (BPC) monograph;

(3) the strength of the preparation, if applicable;

(4) the name and location of the manufacturer;

(5) the date or month and year the Goods were manufactured, if applicable;

(6) the expiry date; and

(7) any other marking specified in the Purchase Order.

If labels are used, these shall be affixed with adhesive suitable for conditions in the Recipient Country(ies).

Each pharmaceutical storage container shall have a package insert fully explaining the medication use and warnings. Such insert shall meet international and Recipient Country standards and may be affixed to the container, within the primary packaging or within a storage containers immediate outer package.

d.	In case of supply of Goods with a stated Shelf Life, Supplier shall guarantee that the Goods will retain full Shelf Life during storage in a dry space, protected from light, at storage temperatures conforming to product requirements until delivery to PSA or Eligible Recipient.

e.	Additional packaging, marking shipping and storage instructions:

(1) Cold Chain Items: Vendor shall pack the Goods for 72 hours transit time with gel packs, unless otherwise indicated in the Purchase Order.  Supplier shall mark and store goods at the correct required temperature in compliance with the product requirements. 

(2) Air shipment: Shipments need to be palletized. Pallets shall be less than 50 inches (127 cm) high from floor to top of pallet. Shipment should be fully shrink-wrapped for protection from water damage. 

(3) Sea shipment: Shipments need to be palletized. Pallets shall be less than 40 inches (101 cm) high and stackable to two pallets high, unless otherwise indicated in the Purchase Order.

(4) Dangerous Goods:

· Documentation: In the event that the Goods being provided by the Supplier, or any representative/agent of the Supplier, are classified as hazardous, in any way, under any designation thereof, it is the sole responsibility of the Supplier to;

· fully declare the Goods as such on the Purchase Order documents as part of accepting the Order (Form); and 

· provide all the hazardous materials documentation required for the successful shipment, customs clearances, and delivery of the Goods according to International Air Transport Association (IATA) Dangerous Goods Regulations. This includes but is not limited to MSDS (material safety data sheets), documents identifying the hazardous materials designation for the Goods per the Hazardous Materials Identification System (HMIS) or as otherwise required.

(5) Shipping:

· In case of air shipment, the Supplier shall pack and mark the Goods for export in compliance with the IATA (International Air Transport Association) Dangerous Goods regulations.

· In case of sea shipment, the Supplier shall pack and mark the Goods for export in compliance with the IMDG (International Maritime Dangerous Goods) code. In case of road shipments, the Supplier shall pack and mark the Goods for export in compliance with the ADR (Accord European relatif au transport international des marchandises Dangereuses par Route) code.  The Supplier is responsible to draw up a Dangerous Goods Declaration prior to each shipment and send a copy to PSAs contact person as shown in the Purchase Order.

2.4	The Supplier shall deliver the products ultimately at the time specified in the Purchase Order. Seven (7) working days before the due delivery date, the Supplier shall inform the PSA, through electronic means (e.g., fax or e-mail) that the consignment of the products will be ready for collection.  The Supplier shall submit to the PSA all pertinent documents within three (3) working days including a copy of the invoice, a copy of the packing list, and a copy of the Manufacturer’s Certificate of Quality. The Supplier is not allowed to move the products without the explicit instruction from the PSA. Where a Supplier is responsible for shipping the products, the Supplier shall inform the PSA through electronic means (e.g., fax or e-mail) that a shipment is  available to  be dispatched, and will provide the PSA all the pertinent shipping documents, including the Bill of Lading, within ten  (10) working days after the departure of the vessel if shipping is authorized. The original documents shall be made available to the PSA upon the first request of the PSA.

2.5	If the Supplier has reasonable grounds to believe that the agreed delivery time may be exceeded, the Supplier shall immediately inform the PSA thereof. Nevertheless, the obligations of the Supplier shall remain unchanged.

2.6	In view of the foregoing, if Supplier fails to issue a Notice of Readiness for the entire quantity of Goods, in strict compliance with all specifications and other Purchase Order requirements, by the date(s) specified in the Purchase Order,  or in the case of a late delivery, the Supplier shall be considered in default and the Supplier’s obligation to deliver shall be converted into an obligation to pay damages, except when the PSA informs the Supplier in writing of its intention to have the products delivered within a period to be determined by the PSA. The PSA shall nevertheless remain entitled to receive damages and/or a penalty on account of late delivery. The penalty shall be one-tenth of one percent (.10%) of the total invoice value (including any VAT) of the applicable Purchase Order, for every day of delay up to 10% of the total invoice value. Additionally, the PSA has the right to demand the payment of damages from the Supplier. Moreover, these are without prejudice to the provisions defined in the Framework Agreement with respect to volume allocation and amendments to the committed volumes.  Once the maximum deduction has been reached, PSA may, in addition and without prejudice to any other termination right set forth in the Framework Agreement or Terms and Conditions, unilaterally terminate the affected Purchase Order for default.  In the event of timely or compliant delivery of partial quantities, PSA may reduce the periodic or total deduction to the extent it deems appropriate, in its reasonable discretion.  Notwithstanding the imposition of liquidated damages in accordance with this Paragraph, Supplier shall proceed with delivery and performance of its obligations pursuant to the Framework Agreement and Purchase Order unless otherwise instructed or approved by PSA.     

2.7	The Supplier is not entitled to deliver more than, or less than, the agreed quantities for each product in the Purchase Order. In case there is a deviation in the delivered quantities, the PSA has the right to either accept the delivery or return of the difference between what was delivered and what was agreed upon. Furthermore, the PSA has the right to claim compensation or to cancel the agreement by reason of such deviation.

2.8	The PSA reserves the right to postpone delivery for a period of up to thirty (30) calendar days after the agreed delivery time without the Supplier being entitled to claim any penalty or compensation for damages.


ARTICLE 3  	Fitness and quality of products/packaging

3.1	The Supplier expressly represents, warrants and covenants that:

a.	All  products,  including  the packaging and labelling of such products, and services, to be supplied are new, of good quality, design, materials, construction and workmanship, free from any defects (including defects in design, materials or workmanship), are manufactured, stored and distributed in accordance with Good Manufacturing Practices, Good Storage Practices and Good Distribution Practices (deemed to mean the standards and guidance issued by the WHO), and do not infringe any patent of any third party or constitute a misappropriation or infringement of the trade secrets or other intellectual properties rights of any third party;

b.	All products shall be transferred to the End Purchaser free and clear of any liens, claims, encumbrances or security interest of any kind;

c.	All products conform strictly to the  specifications,  approved  samples,  industry standards and all other requirements laid down in the Framework Agreement, the Purchase Order, and these Terms and Conditions; and

d.	All products have been freshly manufactured, and thus have maximum possible Shelf Life.  Goods with a maximum possible Shelf Life of less than 24 months shall have at least 85% of Shelf Life remaining when delivered.  Goods with a maximum possible Shelf Life of more than 24 months shall have at least 24 months, or 85%, of Shelf Life remaining whichever is longer, when delivered.  

3.2	The Supplier also represents, warrants and covenants that the all products and services are fit for the purposes for which such products and services are ordinarily used and  that the products are stored and packaged adequately to protect the integrity of the product during shipment, storage, recipient distribution and patient use when in compliance with storage recommendations of the manufacturer.

3.3	The Supplier shall only supply products under the agreement that meet the following criteria, and Supplier represents, warrants and covenants that all products supplied under the agreement meet these criteria: 

a.	The products are in compliance with the quality standards established in the Guide to the Global Fund Policies on Procurement and Supply Management of Health Products, and are consistent with the applicable Global Fund Quality Assurance Policies (see http://www.theglobalfund.org/en/procurement/quality/). 

b.	The products are produced and processed in compliance with the World Health Organization (WHO) or Stringent Drug Regulatory Authority (SDRA) good manufacturing practices requirements (as the case may be) and accreditation and applicable requirements  for that accreditation.

c.	The products comply with the specifications and requirements stipulated in the Framework Agreement and subsequently confirmed in the Purchase Order. Upon request the Supplier needs to provide the PSA  with documents such as manufacturer name,  product source and origin, a letter of conformity stating that the Active Pharmaceutical Ingredient (API) which is used, complies with the Drug Master File (DMF) as filed with World Health Organization’s (WHO) Prequalification of Medicines Program, the approving Stringent Regulatory Authority (SRA),  the Global Fund Expert Review Committee or the approving regulatory authority in either or both the country of origin or destination.

d.	The Supplier complies with its standard operating procedures.
 
3.4	If required, the PSA will notify the Supplier that the product consignments will be visually inspected, and samples will be drawn and tested, before the shipment of such product commences. In this case, the Supplier shall keep the product in the warehouse until permission to ship such product has been given by the PSA, based on the results of the inspection and tests and the PSA will inform the supplier of the process to be implemented.  The quality standard and other special conditions for purchases under the pooled procurement mechanism of the Global Fund are found in Annex A, which forms an integral part of these Terms and Conditions.

3.5	The inspection, testing and acceptance of, or payment for, any product by the PSA shall not relieve the Supplier of any of its obligations under the Framework Agreement, the applicable Purchase Order, and these Terms and Conditions; nor shall it constitute an acceptance or approval of any product and/or service, or constitute or operate  as  a  waiver  of  any  defect,  non-conformity, or  any  rights  or  remedies available under the Framework Agreement, the Purchase Order, and these Terms and Conditions.

3.6 	Any dispute on the quality of the products with the Supplier will be resolved by sending sample sets to an independent laboratory identified by the Global Fund, whose findings shall be conclusive. The PSA will report on the quality control testing results to the Global Fund.

3.7 	In the event that a quality control test shows that a product sample does not comply with the requirements set out in the Framework Agreement, the applicable Purchase Order, and these Terms and Conditions, the entire batch or lot covered by such product sample shall be considered as non-conforming products. The Supplier shall replace the non-compliant products without cost to the PSA or the Global Fund, excluding as well any cost associated with shipping the product to the location where the quality control testing occurred. The Supplier is obligated to reimburse the PSA for any other damages that may arise due to the non-compliance of a product sample, with the understanding that the PSA will reimburse the End Purchaser.

3.8 	Before and after the conclusion of the agreement, Supplier shall be bound to provide the PSA with all information concerning the applications of the products and/or services, and the risks attached to the use thereof.

3.9	After the delivery of the products and/or services to the End Purchaser, the PSA shall have at least one (1) month to inspect such products at any time and place, and to reject the products and/or services that do not conform with the Framework Agreement, the applicable Purchase Order, and these Terms and Conditions.	

3.10	The Supplier is obligated to bear all the costs associated with any of the options indicated in Article 3.11 above, including the costs of the PSA in relation to a recall and/or replacement of a non-conforming product.


ARTICLE 4	Compliance with Law and Code of Conduct

4.1	The Supplier represents and warrants to the PSA that the products are designed, processed, produced, manufactured and will be delivered, and/or that the services will be performed, in compliance with  all  applicable  laws  and  regulations  (including,  without limitation, environmental, health and safety laws and regulations, laws, regulations and approvals governing the manufacture of the products and any the PSA policies for guidelines on the environment and banned substances from time to time informed to the Supplier). 

	Except as PSA may specifically notify the Supplier, no Goods (including the components thereof), services, sub-vendors or subcontractors shall be from any US sanctioned country as updated in this link:  http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx.  

4.2	The Supplier  acknowledges  and  agrees  that  it  has  received  a  copy  of the  Global Fund Code of Conduct for Suppliers (as published on the Global Fund’s website at http://www.theglobalfund.org/en/library/documents/), that such Code is applicable and forms an integral part of these  Terms and Conditions, and the Supplier warrants that it complies with such Code.


ARTICLE 5	Prices, Invoicing, Payment and Performance Security

5.1	Any offers, quotations and/or tenders drawn up by the Supplier are irrevocable.

5.2	All prices and rates quoted or agreed upon are fixed. The Supplier shall have no right to increase an agreed price, except if it is stipulated in the Global Fund Framework Agreement and subsequently approved by the Global Fund.	

5.3	The costs of quotations, samples, trial shipments and specimen materials shall be borne by the Supplier, unless otherwise agreed upon in writing.

5.4	Invoices in single copy shall be sent by the Supplier to the invoice address notified by the PSA, stating the Supplier’s VAT registration number and the Purchase Order number, as applicable.

5.5		Unless agreed otherwise upon through the Framework Agreement, Supplier invoices shall be paid as follows: 

-	100% of the product value, upon fulfilment of the Supplier’s obligations in the agreed Incoterm (2010) and receipt of the required documentation as per Article 2.4 of these Terms and Conditions, unless otherwise agreed in the applicable Purchase Order; and

-	100% of the freight and other shipment-related costs, upon delivery of the products according to the agreed Incoterm (2010) as stipulated in the applicable Purchase Order, if such Purchase Order stipulates another Incoterm (2010) than FOB.

5.6	The PSA is entitled to set off any payment obligation that the Supplier may have in favour of the PSA under any Purchase Order against any payment obligation that the PSA may have to the Supplier under any Purchase Order.
	
	The requirements to a proper invoice are described as follows:

a.	Invoices and payments shall be in United States Dollars (unless otherwise agreed upon in the Purchase Order). 

b.	Supplier shall submit proper invoices to PSA for Delivered Goods that have been successfully performed, in accordance with any directions stipulated in the Purchase Order, and, to the extent not specified therein, with the provisions of this section.  To constitute a “proper invoice” within the meaning of this Article, each invoice shall provide the following information:

(1)	Supplier name, invoice date, and delivery date (for Delivered Goods) or performance date (for Related Services), as applicable;

(2)	Complete account and bank’s SWIFT information if payment by means of electronic funds transfer is preferred per Paragraph d below;

(3)	Order number, as mentioned on Purchase Order;

(4)	Description of each type of Delivered Goods and Related Services included in the invoice, together with the applicable Unit Price, quantity delivered, and extended line item price; 

(5)	For shipments of pharmaceuticals, the invoice shall include batch number, expiry date and initial letters of the pharmacopoeia standard (e.g. USP, BP or EP); and

(6)	Supplier certifies that the invoice is correct.  

c.	The PSA will promptly review invoices submitted to determine whether they are proper invoices or not.  Invoices determined to be proper will be paid by PSA as specified in this section.  Invoices determined not to be proper due to the existence of deficiencies will be returned to Supplier, generally within ten (10) business days of submission, with major deficiencies noted for correction.  In the event that an invoice is submitted which is partly proper and partly not proper, PSA may, in its sole discretion, either return the entire invoice for correction or make payment of the proper portion and return the portion deemed not to be proper. 
 
d.	Payment(s) shall be made by the PSA to Supplier in accordance with the Prices stipulated in the Purchase Order.  Invoices determined to be proper will generally be paid within thirty (45) days after receipt of the proper invoice, subject always to PSA's prior receipt of funds under the contract with Global Fund.  Notwithstanding the foregoing, PSA accepts no responsibility for late payment resulting from Global Fund acts or omissions.  Unless otherwise specifically stated, payment shall be 100% upon delivery to and acceptance by PSA or Global Fund.  PSA may request reasonable security for any advance payment(s), in a form and substance acceptable to PSA and Global Fund and with all costs thereof to be for Supplier’s account.

	An invoice will not be determined to be proper in the absence of a proof of delivery (POD). Supplier understands and agrees that PSA cannot pay invoices without a document properly indicating POD.  Supplier shall not withhold any Goods, or delay processing any quotations or Purchase Orders resulting from PSA’s delay to pay an invoice, if such payment delay is due to a lack of POD or if the invoice is not mailed to the correct address.

e.	If payment(s) will be made electronically, Supplier shall be solely responsible for providing PSA with correct wiring information.  All costs and risks arising out of, relating to, or resulting from such wiring shall be borne by Supplier.

f.	Invoices shall be sent to:

			Partnership for Supply Chain Management, Inc.
			Attn: Accounts Payable
			1616 N. Ft. Myer Drive, 12th Floor
			Arlington, VA 22209-3100 USA


ARTICLE 6	Intellectual Property

6.1	The  products  and/or  services  delivered  shall  not  infringe  any  patent  or  patent application, licence, copyright, registered drawing or design, trademark, or trade name. The Supplier shall, pursuant to this warranty, indemnify, defend and hold the Global Fund and/or the PSA and the relevant Principal Recipient harmless from any action or claim brought against the PSA and/or the Global Fund pertaining to any alleged infringement of the above mentioned rights.


ARTICLE 7	Force Majeure

7.1	The  failure  of  a  party  to  fulfil  any  of  its  obligations  hereunder  shall  not  be considered to be a breach of, or default under, the Framework Agreement, the Purchase Order, and these Terms and Conditions insofar as such liability arises from an event of force majeure, provided however that: (i) as soon as possible, after being affected by a force majeure (but in no event more than three (3) calendar days thereafter) the party so affected shall furnish to the other party all particulars of the force majeure and the manner in which its performance is thereby prevented  or  delayed;  and  (ii)  the  party  affected  by  such  an  event  takes all reasonable precautions, due care and reasonable alternative measures, all with the objective of carrying out the conditions of the Framework Agreement, the Purchase Order, and these Terms and Conditions, to mitigate the effect of the force majeure.

 For the purposes of these Terms and Conditions “force majeure” shall mean an event beyond the reasonable control of a party that makes that party’s performance impossible or so impractical as reasonably to be considered impossible; and  includes,  but  is not  limited  to,  war,  riot,  civil  disorder,  earthquake,  fire, explosion, flood or other adverse weather conditions, strikes, or confiscation or any other action by governments.

7.2	In the event that any force majeure cannot be removed or overcome within thirty (30) days from the date the party concerned first became affected, then either party may at the expiration of such period by written notice to the other party terminate a Purchase Order, without thereby incurring any liability. In the event that it is evident that a force majeure cannot be removed or overcome at all, then either party may terminate a Purchase Order immediately, without thereby incurring any liability.

7.3	During any delay or failure to perform by the Supplier due to a force majeure, the PSA may purchase or allocate products from other available sources / panel suppliers, in which case the quantities under a Purchase Order and/or any agreement will be reduced by the quantities of such substitute products.


ARTICLE 8	Indemnification and Liability

8.1	Without prejudice to any other right or remedy available to the PSA and the Global Fund under the Framework Agreement, the Purchase Order, and these Terms and Conditions, as well as any agreement or at law, the Supplier shall indemnify and hold harmless the PSA, the relevant Principal Recipient(s) and the Global Fund, including any of their respective officers, employees  and  agents, against  all  liabilities  claims  (including  claims  by  third parties), suits, losses, damages, costs and expenses (including reasonable attorney’s fees) whether direct or indirect, that result or arise from, or are connected with: 

a.	the performance by Supplier, or any of its affiliates or subcontractors, or any of its officers, employees  and  agents, under the Framework Agreement, the Purchase Order, and these Terms and Conditions;

b.	any third party product liability claim in relation to any product supplied by the Supplier;

c.	any defective products (including any non-conforming products) supplied by the Supplier ;

d.	any non-compliance by the Supplier or any of its affiliates, or subcontractors, or any of its officers, employees  and  agents, with any technical requirements applicable to any product supplied by the Supplier;

e.	any claim of infringement or violation of a patent, design, trade-name, trademark, trade secret, or other intellectual property right of any third party in respect of any product supplied by the Supplier and/or the Supplier’s performance under the Framework Agreement, any Purchase Order, and these Terms and Conditions; and

f.	any negligent or wrongful act or omission of the Supplier.

The Supplier shall not settle any matter covered by this indemnity in a manner that affects the rights of, or imposes any obligations on the PSA, without first obtaining the written approval of the PSA. 

8.2.	In no way shall the PSA be liable for any damage or loss whatsoever suffered by the Supplier under the Framework Agreement, any Purchase Order, and these Terms and Conditions, except in the event of negligence or wilful misconduct of the PSA, or its officers, employees or agents, in relation to the Framework Agreement, any Purchase Order, and these Terms and Conditions. In no event shall the Supplier be entitled to loss of profits, revenue, goodwill or production downtime, or indirect, special, incidental or consequential damages.


ARTICLE 9	Modifications and Termination of the Purchase Order

9.1	In the event that the Global Fund, PSA or an End Purchaser wishes to cancel partially or fully, or amend, a Purchase Order, the PSA and the Supplier shall effect such amendment or cancellation of a Purchase Order immediately upon receipt of written notice by the End Purchaser, PSA and /or the Global Fund. The PSA and the Supplier shall use reasonable efforts to seek alternative acceptable means to effect the request to amend or cancel the order, as applicable.  In the event that costs have been incurred by the Supplier in connection with such cancellation or amendment, the Supplier may charge a cancellation fee, in an amount to be agreed between the PSA and the Supplier, based on the amount of work completed as of the date of such cancellation or amendment, to be reimbursed by the End Purchaser. In the event that products have already been produced, the Supplier may refuse such cancellation to the extent of such products produced or in the active process of manufacturing

9.2	The Supplier  has  a  duty  to  use  its  best  efforts  to  mitigate  any  damage  or  loss resulting from a termination by the Global Fund, an End Purchaser or the PSA. The Global Fund and the PSA shall have the right to audit all elements of the termination charge, and the Supplier shall make available to the Global Fund and the PSA on request, all books, records and papers relating thereto.

9.3	If the Supplier fails to comply with any of its obligations in the Framework Agreement, any Purchase Order, and these Terms and Conditions, the Supplier shall be in default without further notice being required. In the event of a default, or if insolvency or bankruptcy proceedings are instituted against the Supplier (including voluntary insolvency or bankruptcy proceedings), or if the Supplier is liquidated or dissolved, or if any attachment is made over the assets of the Supplier or on its behalf, or if the Supplier makes an unauthorised assignment for the benefit of creditors, or if any other person or entity (than the person or entity having control over the Supplier at the date of the Purchase Order) acquires control over the Supplier, the PSA shall be entitled to rescind or terminate the Purchase Order in whole or in part, without prejudice to any other rights or remedies  available  to  the PSA  under  the Framework Agreement, the Purchase Order, and these Terms and Conditions, or at  law  (including, without limitation, the right to seek damages).

9.4	All provisions of the Framework Agreement, any Purchase Order, and these Terms and Conditions that are intended to survive the dissolution, termination or expiration thereof shall survive such dissolution, termination or expiration.


ARTICLE 10	Governing law and Disputes

10.1	Notwithstanding Section 23.1 of the Framework Agreement, these Terms and Conditions, as well as offers, quotations, tenders and Purchase Orders issued or submitted in accordance with these Terms and Conditions, and the execution thereof, shall be governed by the laws of the State of Massachusetts in the U.S.A. without regard to its conflicts of law principles.  

10.2	Save in the event of disputes mentioned in Article 3.6, if any dispute arises out of, or in connection with, any offer, quotation, tender and/or Purchase Order, to which these Terms and Conditions apply, or these Terms and Conditions themselves, or their interpretation or execution, the Supplier and the PSA shall first attempt reach a settlement through consultation and negotiation in good faith with a spirit of mutual cooperation. All disputes with Suppliers established in the European Union that cannot be settled through such consultation and negotiation within a period of thirty (30) calendar days from the date the relevant dispute first arose may be submitted to the courts of Boston, Massachusetts, unless compulsory regulations regarding relative competence prevent such. All disputes with Suppliers established outside the European Union that cannot be settled through such consultation and negotiation within a period of thirty (30) calendar days from the date the relevant dispute first arose shall be finally and exclusively settled in accordance with the Rules of Conciliation and Arbitration of the International Chamber of Commerce, by three (3) arbitrators designated in accordance with said rules. The place of arbitration shall be Boston, Massachusttes, and the proceedings shall be held in the English language.


ARTICLE 11 	Confidentiality

11.1	Each party undertakes towards the other party to maintain the strictest secrecy with regard to confidential information provided by the other party by virtue of the Framework Agreement, any Purchase Order, and these Terms and Conditions. The receiving party shall, in addition, only make use of the confidential information insofar as it is necessary in connection with the performance of its obligations deriving from the Framework Agreement, any Purchase Order, and these Terms and Conditions. Confidential information shall also comprise all information that the providing party explicitly indicates as confidential.

11.2	Article 11.1 shall not apply in case of information that is publicly available, or acquired by the receiving party in a lawful manner, other than by means of the providing party, or if the receiving party, by virtue of a legal regulation or within the framework of the fulfilment of its obligations under the Framework Agreement, any Purchase Order, and these Terms and Conditions, is bound to provide confidential information to third parties.


ARTICLE 12	Miscellaneous

12.1	The PSA and the Supplier are independent contracting parties. Nothing in the Purchase Order and/or any agreement makes either party the agent or legal representative of the other party for any purpose whatsoever, nor grants either party any authority to assume or create any obligation on behalf of or in name of the other party.

12.2	The Supplier will not, in any manner, advertise or publish that the Supplier is contracted to provide products and/or services to the PSA.

12.3	The Supplier shall not subcontract, transfer or assign any of its rights or obligations under the Framework Agreement, any Purchase Order, and these Terms and Conditions to any third party or any of its affiliates, without the prior written consent of the PSA and the Global Fund. In case the Supplier is permitted to subcontract any of its obligations hereunder, it shall remain fully responsible and liable for the proper performance of its obligations under the Framework Agreement, any Purchase Order, and these Terms and Conditions. Subject to the prior written consent of the Global Fund, the PSA may assign any Purchase Order to any of its affiliates upon written notice to Supplier.

12.4	No waiver by the PSA of any breach of any condition, covenant or term of any Purchase Order and/or these Terms and Conditions shall be effective unless it is in writing, and no failure or delay by the PSA in enforcing any provision of any Purchase Order or in exercising any right, power or privilege hereunder shall operate as a waiver thereof.

12.5	In  the  event  that  any  provision(s)  of  the Framework Agreement, any Purchase Order, and these Terms and Conditions shall be held invalid or unenforceable by a court of competent jurisdiction, or by any future legislative or administrative action, such holding of action shall not negate the validity or enforceability of any other provisions hereof. Such invalid or unenforceable provision shall be replaced with a provision that accomplishes – to the best possible extent – the original purpose of such provision.

12.6	Deviations from these Terms and Conditions shall only be binding if, and in so far as, this has been expressly agreed by the parties and if those deviations are consistent with the terms of the Framework Agreement, and only in respect of the offers, quotations, tenders, Purchase Order and/or any agreement to which they apply. These Terms and Conditions shall remain fully in force with regard to the other offers, quotations, tenders, Purchase Order’s and/or any agreement.

12.7	The PSA is authorised to make amendments to these Terms and Conditions that are consistent with the terms of the Framework Agreement. The amendments shall become effective on the specified effective date, but shall not apply to Purchase Order’s and/or any agreement agreed before that date. The PSA shall immediately provide the amended terms and conditions to the Supplier. If no effective date is specified, the amendment shall apply to Supplier as soon as the Supplier is informed, or becomes aware of, such amendments, although they shall not apply to Purchase Order’s and/or any agreement agreed before that date.

12.8	For the purposes of these terms and conditions, “in writing” shall be deemed to mean by letter, fax or other electronic means.

12.9	The PSA shall, at the request of the Supplier, provide the Supplier with an (informal) translation of these terms and conditions in a language understandable by Supplier. Costs for such translation shall be borne by Supplier. However, the English version shall prevail in case a dispute arises with respect to the interpretation of these Terms and Conditions.
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ANNEX A

SPECIAL PURCHASE CONDITIONS FOR GOODS PURCHASED UNDER THE POOLED PROCUREMENT MECHANISM FUNDED BY THE GLOBAL FUND TO FIGHT AIDS, TUBERCULOSIS AND MALARIA (the “Global Fund”)

The following Special Purchase Conditions shall supplement the Procurement Services Agent (PSA) Terms and Conditions. Whenever there is a conflict, the provisions herein shall prevail over those in the PSA Terms and Conditions. 

[bookmark: _Toc247782573]1. Quality Standards

[bookmark: _Toc247782576]The Supplier shall ensure that only Health Products that are in compliance with the quality standards established as articulated in the Guide to the Global Fund Policies on Procurement and Supply Management of Health Products and that are consistent with the applicable Global Fund Quality Assurance Policies (http://www.theglobalfund.org/en/procurement/quality/) are procured and supplied under this Agreement. 

The Global Fund maintains on its website non-exhaustive lists for orientation purposes for a number of products including currently Finished Pharmaceutical Products and Diagnostics known to the Global Fund to be compliant with its requirements. Such lists are updated regularly and can be located at:   http://www.theglobalfund.org/en/procurement/quality/pharmaceutical/#Lists and  FA for ARV Supply Agreement Rev 4b.docx http://www.theglobalfund.org/en/procurement/quality/diagnostics/.

Compliance with WHO Guidelines.  The Supplier shall ensure that it and each of its contractors, subcontractors, and agents complies with the World Health Organization Guidelines for Good Storage Practices and WHO Good Distribution Practices.

2. Quality Control
 
[bookmark: _Ref310860929][bookmark: _Ref332299745]Testing Responsibilities. Upon request from the Global Fund or a Principal Recipient, the Procurement Service Agent shall arrange for quality testing of the Health Products, utilizing eligible labs as set out in the Global Fund Quality Assurance Policy or in the most updated version of the Guide to the Global Fund Policies on Procurement and Supply Management of Health Products before, during, and/or after such Health Products are delivered to the delivery point defined by the incoterm specified in the Purchase Order.  The parameters for required testing are based on the WHO testing standards recommended for the specified Health Products as articulated on the Global Fund Quality Assurance Policies, if applicable.  Any dispute on the test results with the Supplier will be resolved by sending sample sets to an independent lab identified by the Global Fund whose findings will be conclusive. The Procurement Service Agent will report on the quality control testing results to the Global Fund.

Replacement of Product. In the event that a quality control test conducted pursuant to Section above shows that a product sample does not comply with the Section 1, the Supplier will replace the non-compliant products without cost, including any cost associated with shipping to the location where the quality control testing occurred, to the Principal Recipient or the Global Fund. 

[bookmark: _Ref332300372][bookmark: _Toc335039483][bookmark: _Toc363657256]3. Acceptance and Rejection of Non-Conforming Products
[bookmark: _Ref230687962]
Acceptance and Rejection of Goods.   The Procurement Service Agent shall, after receipt of the products at the point of delivery as defined by the incoterm on the Purchase Order, inspect and verify (visual inspection, quality testing, inspection or otherwise) the products within the agreed timeframe. The process to accept the products delivered or to refuse a product’s acceptance (a Non-Conforming Product) include the options for the PSA:

a.	to reject Non-Conforming Products and obtain a full refund from the Supplier;

b.	to reject the Non-Conforming Products and obtain prompt replacement at the Supplier’s sole expense (including further shipping and insurance costs); or

c.	to retain the Non-Conforming Products at an equitably adjusted price.
[bookmark: _Toc247782577]
4. Registration

Where registration of a Health Product is required by a regulatory authority and depending on the country context, the PSA shall: (i) use reasonable efforts to support the timely registration of products; and (ii) promptly notify the Principal Recipient to ensure necessary waivers can be made available, where applicable. The PSA shall proactively engage and encourage Suppliers to register their products in recipient countries, where registration is required.

The Procurement Service Agent shall monitor the registration status of products in countries using the Pooled Procurement Mechanism and provide timely status updates to the Global Fund. 

When no registration system exists, the PSA should obtain an authorization for import by the appropriate responsible organization in the country prior to any delivery of Health Products.

[bookmark: _Toc247782580]5. Performance Monitoring of Suppliers

The PSA is responsible for monitoring the performance of the Suppliers and sub-contracted agents under this agreement. 

6. Insurance

During the Term (defined as also including the shelf-life of the product) and for the longer of: (i) three (3) years after the Term; (ii) three (3) years after delivery of the last Goods supplied by the Supplier during the Term; or (iii) such a period of time to resolve a pending claim that arose during the Term for which the Supplier has an indemnity obligation under this Agreement, the Supplier shall, and shall ensure that each of its Affiliates shall, at its sole cost and expense, procure and maintain in force insurance coverage on an occurrence basis or, in the case of coverage that cannot be obtained on an occurrence basis, on a claims made basis, for comprehensive General Liability Insurance to cover it against claims and losses that may arise from its activities and from the activities conducted by the its affiliates, employees, officers, directors and authorized agents under this Agreement for bodily injury, death, property damage, product liability claims, and any other such risks that are in accordance with sound international commercial practice for Persons engaged in businesses substantially similar to that of the Supplier with coverage of not less than $3,000,000 in the aggregate.  

Policy.  The Supplier shall name the Global Fund, its subsidiaries, affiliates, directors, officers, employees, partners and agents as an additional insured on the insurance policy described above.  The Supplier shall provide at least thirty (30) days prior written notice to the Global Fund (through PSA) of any cancellation, termination, or material change to the terms of such insurance coverage. The minimum insurance coverage set forth above shall be maintained at all times unless changed to equivalent coverage by another carrier upon written notice to the Global Fund. The Supplier shall comply with all of the terms of the insurance policy and, if it is entitled to make a claim relating to this Agreement under the insurance policy, make and pursue the claim expeditiously, and keep the Global Fund notified of the progress of claims made under the insurance policy.

The Supplier shall cause its insurance company to waive its right of recovery against the Global Fund, and will use best efforts to ensure that their subcontractors cause their insurance companies to waive their rights of right of recovery against the Global Fund.   

Suppliers may self-insure for such claims and liabilities, provided that they demonstrate to the satisfaction of the Global Fund that (i) they have substantial and adequate financial solvency to cover such claims and liabilities, and that (ii) such self-insurance arrangements are adequate.  

Access to Policy Details. Within 10 calendar days of the Global Fund’s written request, the Supplier shall promptly provide the Global Fund (through the PSA) with copies of the insurance certificates and details of the policies referred to in this Section.  The Supplier shall immediately notify the Global Fund (through the PSA) in writing if any policy is (or will be) cancelled or its terms are (or will be) subject to any material change.

7. Confidentiality

Confidentiality Obligation.  During the Term and for seven years thereafter, neither Party shall disclose any of the other Party’s Confidential Information to any third party for any purpose, and neither Party shall use any of the other Party’s Confidential Information for any purpose other than performing its obligations or exercising its rights expressly set forth herein.  Each Party shall use reasonable care to protect the other’s Confidential Information.  For purposes of this Agreement, Confidential Information shall mean: (a) all information marked as “confidential” or “proprietary” or other similar designations; (b) all information the receiving Party has reason to know is confidential or that is disclosed in a manner such that a reasonable person would understand the confidential nature of the information disclosed; and (c) all information regarding the procedures, prices or transaction data relating to the Pooled Procurement Mechanism.  Such Confidential Information includes written information and information transferred or obtained orally, visually, electronically or by any other means which is or can be reduced to writing. The receiving Party shall ensure that any Persons having access to the said information shall be made aware of and be bound by similar obligations of confidentiality and restrictions on use as contained herein.  

Disclosure to Representatives.  Each Party undertakes that it shall only, and shall ensure that its affiliates shall only, disclose Confidential Information to its Representatives if it is reasonably required for purposes connected with this Agreement and only if such Representatives are informed of the confidential nature of the Confidential Information.  Each Party shall remain responsible for any failure by any of its Representatives to treat such Confidential Information as required under this Section.

Obligation to Destroy or Return.  Upon the termination of this Agreement or the receipt of a written notice from the other Party, each Party undertakes to take all reasonable measures to destroy or return to the other Party all Confidential Information in written form.  

Permitted Disclosure.  This Section shall not prevent disclosure by a Party or its Representatives to the extent that it can demonstrate that the Confidential Information:

a.	was in the public domain at the time of disclosure by the disclosing Party, except as a result of breach of this agreement;

b.	has become part of the public domain through no fault of the receiving Party or a third party not in breach of any legal obligation of confidentiality; 

c.	is required to be disclosed by law, rule or regulation or for the purpose of any arbitral or judicial proceedings arising out of or in connection with this Agreement (provided that the disclosing Party shall if permitted by law first inform the other Party of its intention to disclose such information and take all reasonable steps to preserve the confidentiality of the information); or

d.	is permitted to be disclosed under this Section.

Permitted Disclosure by the Global Fund.  The Supplier acknowledges that the Global Fund may disclose certain information in accordance with the Global Fund’s principles of transparency and accountability, including the identity of the Supplier and the material terms on which the products are provided as well as quality control test results, including by publication on the Global Fund’s website, through the Global Fund’s PQR system or through any other media.  Such disclosure will conform with the applicable internal policies and procedures of the Global Fund.

8. Supplier Warranties

Further to the Supplier’s representations and warranties in the PSA Terms and Conditions, the Supplier represents, warrants and covenants to the PSA and the Global Fund that, throughout the Term and any subsequent transition period:

a.	it will comply with all applicable customs administration and all Applicable Laws;

b.	there are no claims, investigations or proceedings in progress, pending or threatened against the Supplier which could have an adverse effect on the capacity of the Supplier to perform its obligations under this Agreement;

c.	for each product procured under this Agreement, for the period of the Shelf Life of such product: 

(i)	the Supplier’s performance of this Agreement and supply of each product shall:

(A)	conform to the requirements of this Agreement and the relevant Purchase Order;

(B)	be produced and processed in compliance with all Applicable Laws; and

(C)	comply with the Global Fund’s Code of Conduct for Suppliers as published on the Global Fund’s website as may be updated from time to time.

(ii)	the supply of each product shall be transferred to the Principal Recipient free and clear of any liens, claims, encumbrances or security interest of any kind;

d.	the Supplier’s performance of this Agreement, including the manufacture, labeling and packaging of the products by the PSA, does not infringe any patent of any third party or constitute a misappropriation or infringement of the trade secrets or other intellectual property rights of any third party; 

e.	the Supplier will comply with all applicable customs administration and control laws and regulations of any jurisdiction as may be applicable to the export, import, resale or other disposition of such products; 

f.	the Supplier has obtained and will maintain all licenses, permissions, authorizations (public or private) and consents or waivers required for carrying on its obligations under the Agreement effectively in the places and in the manner in which it is carried on pursuant to this Agreement and in accordance with all Applicable Laws, and in each case, these approvals are in full force and effect, are not limited in duration or subject to any materially unusual or onerous conditions and have been complied with in all material respects.

g.	Supplier shall comply, and shall ensure that each of its officials, Representatives, sub-contractors, and agents complies, with all Applicable Laws when carrying out all activities. 

9. Predatory Pricing

The Supplier undertakes to the PSA and the Global Fund that it will not directly or indirectly be involved with Predatory Pricing (as defined herein) or any other anti-competitive conduct in relation to the supply of products to Principal Recipients or any other Person.  In the event that the PSA or the Global Fund or its agents have reasonable grounds to suspect breach of this undertaking, the Supplier will grant the Global Fund and/or its agents access to records sufficient for the PSA or the Global Fund and its agents to resolve their concerns.  For the purposes of this Section, Predatory Pricing means the intentional setting of pricing at or below costs with the intent of driving competitors out of the market, in a manner that would be unsustainable if the product(s) in question were to represent a standalone business.

10. Logo; Limited Intellectual Property Rights 

The Supplier shall not, and shall ensure that its affiliates do not, use the Global Fund name, logo, and/or the Global Fund name on any product or other product, without the prior written consent of the Global Fund.  The Parties acknowledge that neither Party will have, assert or acquire any right, title, license, interest, or covenant, express or implied, in or to any of the other Party's intellectual property or other proprietary rights except as explicitly provided for in this Agreement.
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